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INDEX. 


Where a reference is made under any head, the figures refer to the corresponding figures in the 
Index, and also to the paging of the volume. This plan has been adopted in order to enable the 
reader to turn at once to the case, should he so prefer, without previously consulting the Index. 


ACTION. 


1. Where matters of mal-administration are urged by way of opposition to 
an account, it is premature to institute a direct action on the same mat- 
ters before the decision of the opposition. Kellar v. Ridgeley, 48. 


. Plaintiff built a road on the land of a non-resident, under a contract with 
defendant. Plaintiff showed that in consequence of the neglect of the 
parochial authorities to notify the non-resident, a proceeding against him 
would have been ineffectual. Held: That as the proceedings against 
the land would be nugatory, he might proceed at once against the Police 
Jury. Michel v. Police Jury of Terrebonne, 67. 

. A dormant partner need not be joined in an action by an ostensible part- 
nership. Keane v. Fisher, 70. 

. A judgment rendered in an action against an executor, cannot be inquired 


into by a legatee upon an opposition to the executor’s account. C. P. 
986, 987. Succession of Smith, 107. 


. The hypothecary action may be prosecuted by resort to the executory 
process, in those cases in which it is allowed, and where the property 
can be directly seized in the hands of the third possessor, but if it cannot 
be seized because the third possessor refuses to deliver it up, the hypo- 
thecary creditor may proceed by an ordinary action to compel him to 
deliver it up, or pay the amount for which it stands hypothecated. C. 
P. 68. Desobry'v. Carmena, 180. 


. In tae hypothecary action, if the plaintiff prove that the property subject 
to the mortgage was once in the defendant’s possession, it then rests on 
the defendant, in order to lischarge himself from the obligation of either 
delivering it or paying the debt, to show in what manner he has parted 
with the possession—if he has sold the property, he is no longer liable, 
and the creditor must pursue it in other hands; but if it continues in 
his possession, or under his control, he must either pay the debt, or de- 
liver it up, Ibid. 

. Suit against executors involving title to land—Held: The universal lega- 
tees should have been made parties. 

Cronan v. Executors of MeDonogh, 302, 

. Where some of the members of a corporation have been excluded by 
others from their rights and privileges as corporators—in an action to be 
restored to the enjoyment of those rights, the corporation must be made 


a party to the suit—and the court should so order and not dismiss the 
action. Ross v, Crockett, 387, 
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ACTION, (continued). * 


9. A’personal action for damages for a tort, does not expire with the person 
who instituted the action. Vincent v. Sharp, 463. 


10. B. opened the succession of A. and qualified as administrator in the parish 
of Caddo. B. died and C. opened his succession, and qualified as cura- 
tor in the parish of Sabine. The minor children of A. through a dative 
tutor, sued C. as curator, in the parish of Sabine, for the inheritance 
coming from their father A. The defendant contended that the action 
should, under Art. ©. P., 988 and 1008, have been brought in the parish 
of Caddo, where A. died; and that the action should have been for a 
settlement of the account of B. as administrator. But held: that the 
action was properly brought. . Gallian v. Cox, 500. 


11. The cash and other property which an insolvent has in his hands at the 
time of his cession, belong by virtue thereof to his creditors; and if he 
retains them, the syndic may, by ordinary action, compel him to deliver 
them. Dunlap v. O Conner, 558. 

See Domict.— Lacock v. Davidson, 162. 
Thorn vy. Tyson, 281. 
See Hussanp anp Wire—Gilmore v. Gilmore, 197. 
Robertson v. Davis, 268. 
See Execurors aNp Apministrators—Scott v. Key, 218. 
See Maxiciovs Prosecurion—Hall v. Acklin, 219. 
See Practice— Haynes v. Carter, 265. 
See Acent—Cronan v. Peters, 468. 
See Sequestration—Barriere v. Feste, 535. 


ADMINISTRATORS, 


See Execurors AND ADMINISTRATORS, 


AGENT. 


1..The 16th section of the Act of 1839, which provides that “in all cases 
where, by any provision of the Code of Practice, an oath of a party is 
required, it may (in the case of the absence of said party) be made by 
his agent or‘attorney,” does not extend to cases where parties may be 
absent from court, for parties are, asa general rule, bound to be in court 
on the day fixed for trial, at their peril. Beatty v. Tete, 129. 


2. Whatever right or title a person may have to property which he sells as 
the agent of another, passes by the conveyance as completely as if it 
were sold in his own name. Whitehead v. Cramer, 216. 


8. Defendant, an officer of Government, by an erroneous construction of 
plaintiff’s contract with the Government, prevented its performance, and 
thus deprived plaintiff of advantages resulting from it. The Government 
ratified the construction which defendant placed upon the contract. 
Held ; That the contract was a public one, in which defendant had no 
personal interest, and which was not obligatory upon him, and that he 
could not be held liable for an erroneous interpretation of it which the 
Government ratified. * Cronan v. Peters, 468. 

4. A person dealing with a known agent in a matter within the scope of his 
agency, gives credit to the principal. Spotts v. Cowan, 520. 

See ATTORNEY. 
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APPEAL. 


1. Where the claim for damages is fictitious, and made for the purpose of 
giving the Supreme Court jurisdiction, the appeal will be dismissed. 

. Hagenberger v. Wild, 3. 

2. Where an appeal is applied for at the close of the month, or where the 
pressure of business renders it impracticable to make out the transcript 
in time to be filed in the next month in the Supreme Court, it is not un- 
usual for the District Courts of New Orleans to fix the return ra of the 
appeal the month after the next. 

State v. the Judge of the 6th District Court of New Orleans, 14. 


3. Defendants opposed a rule takep to homologate the report of auditors. 
The Court decreed that the sale be made absolute, and that the report 
of the auditors “be homologated and adopted as the basis of the judg- 
ment of the Court in thepremises.” Held : That defendants had a right 
after the decree homologating the report of the auditors, to have the 
cause set down for trial on the merits. The judgment was not final ; it 
was irregular in the Judge to sign it, but being merely interlocutory, the 
appeal was premature, and must be dismissed. 

Roman and Kernion v. Forstall, 19. 


. The transcript not having been filed within the legal delay, and the appel- 
lants having failed to show that they were prevented from doing so by 
cirgumstances beyond their control—appeal dismissed. 

French v. Harrod, 21. 


. The rule, that where an act is to be done within a given time, it may be 
done afterwards, if nothing occurs to prevent, does not apply to a case 
where the transcript of the record has not been filed in the Supreme 
Court within three judicial days after the return day thereof. bid. 

. The Supreme Court has jurisdiction, in criminal cases, of questions of law 
alone. State v. Muldoon, 24. 


. No appeal will lie from the refusal of the District Court to grant a contin- 
uance in a criminal case. Ibid. 


. A party who takes a suspensive appcal and abandons it, cannot afterwards 
take a devolutive appeal. Collins v. Monticou, 39. 


. There can be no appeal from a judgment before it is signed. 
Chartier v. Police Jury of Plaquemines, 42. 
. Appeal dismissed because the transcript was not filed within the time pre- 
scribed by law. Lion vy. Wolf, 65 


. There were two suits brought by the plaintiffs, one of which was for only 
$157 and interest. Held: considering the manner in which the parties 
thought proper to try them in the Court below, virtually consolidating 
them, the motion to dismiss as to one of the suits should not be enter- 
tained against the appellants. Marshall v. Fall, 92. 

. Appeal dismissed because one of the defendant's warrantors had not been 
made a party to it. Williams v. Courteney, 98. 

3. Motion to dismiss an appeal on the ground that there was no judgment or 
sentence. Held: The appellate jurisdiction in criminal matters, under 
Article 62 of the Constitution, only extends to cases where the punish- 
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APPEAL, (continued). 


ment has already been pronounced by sentence or judgment of a court; 
otherwise there is no foundatien for an appeal. State v. Pratt, 157. 


14. The proper parties not being before the court, and the bond given not be- 
ing in conformity to the order of the court—appeal dismissed. 
Birton v. Sheriff of St. Helena, 158. 


. Where the wife is alone interested in the suit, she must be a party to the 
appeal bond, or her appeal will be dismissed. Day v. Gordon, 183. 


. The Clerk certified that the record contained all the documents filed, all ~ 
the testimony adduced, etc., “that can be found on jfile and of record.” 
Appeal dismisssed for insufficiency of certificate. 

Succession of Kemp, 190. 

. In attachment proceedings, notice posted either at the door of the court- 
house or of the parish church, stands in the place of citation—if this 
formality is omitted, it is fatal. But where the objection is set up by 
one who is not a party to the proceedings, in order to avail himself of 
the objection, he must prove that this essential formality was omitted, 
although such proof involves a negative. ’ Mithoff v. Dewees, 550. 


. Formerly, the First District Court of Louisiana, held its sessions in the 
parish of Orleans, and its jurisdiction extended over the parish of Jeffer- 
son. The Sheriff of the parish of Orleans could not legally serve process 
out of the limits of his parish—process in the parish of Jefferson was 
served by the Sheriff of that parish. But where an attachment issued 
from the First District Court of Louisiana, although it could only have 
been levied on property in Jefferson by the Sheriff of Jefferson, yet the 
notices, which the law required, were properly posted on the door of the 
parish church of the parish of Orleans, or that of the door where the First 
District Court of* Louisiana was held, and could only have been posted 
by the Sheriff-of the latter parish.” Ibid. 

. Under the facts of the case, although the Sheriff’s return could not be 
found, it was presumed that he had given the proper notice of s¢izure 
under an attachment. Ibid. 

. Where the amount of the claim is less than three hundred dollars, not- 
withstanding the amount of the property seized under garnishment pro- 
cess is more than that sum, the appeal will be dismissed. 

Buisson v. Staats, 236. 

. A judgment of the District Court, refusing the application of defendant to 
remove a case to the Circuit Court of the United States, is interlocutory 
and unappealable. City of New Orleans v. Shepherd, 241. 

. It satisfactorily appearing that the nominal plaintiff and appellant in this 
suit, is and was dead, at the time of its institution, the appeal was dis- 
missed. Kerr v. Hays, 241. 

3. Where a devolutive appeal has been taken, it is a waiver of the right toa 
suspensive appeal, and plaintiff may have execution before the lapse of 
ten days. Legget v. Potter, 309. 
24. It is not necessary, in order to make an appeal suspensive, that the costs 
should be included in the amount of the bond. 
Q Brown v. Brown, 310. 
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APPEAL, (continued). 


25. The signature of the husband to the appeal bond is sufficient authority for 
the wife to appeal. Mills y. Crocker, 334. 


26. The Judge of the District Court, ex proprio motu dismissed plaintiff's suit, 
on the ground that the amount claimed was sfated fictitiously with the 
view of giving the court jurisdiction. Plaintiff applied for an appeal 
which was refused. On application for a mandamus, Held : the right of 
petitioner to an appeal cannot be doubted. The matter in dispute ex- 
ceeds $300, and the petitioner has a right to obtain the judgment of the 
appellate court, on all the questions which have been or might have been 
passed upon in the inferior tribunal. 

The State v. the Judge of the Sixth Judicial District, 358. 

. Where the claim is against an executor personally, and is for less than 
$300, the appeal will be dismissed, notwithstanding the amount of the 
succession may have exceeded that sum. Art 1152, C. C., does not ap- 
ply in such a case. Succession of Jarvis, 370. 


. An appellant will not lose his right of appeal in consequence of the surety 
becoming insolvent after he had signed the bond. In such a case, it is 
the duty of the court to allow a sufficient surety to be substituted. And 
where the right was denied, and the District Judge dismissed the appeal 
and allowed an execution to issue, a writ of prohibition was granted to 
arrest proceedings under it. Gray v. Lowe, 478. 

. When an appeal is evidently taken for delay, the appellee is entitled to 
damages. Florence v. Bonner, 523. 

See also 588, 587. 

. Appeal will be dismissed where the case has not been filed within three 
judicial days after the return day, and no extension of time has been 
obtained. ‘ Wagner v. Hagan, 538. 


See Supreme Oocrrt. " 
See Appgat—Gilmore v. Gilmore, 197. 


ARBITRATORS AND ARBITRATION. 


1. Arbitrators, before examining the difference to them submitted, shall take 
an oath, before a Judge or Justice of the Peace, to render their award 
with integrity and impartiality in the cause. C. C., 3078. 

. Bethea v. Hood, 88. 

2. Parol evidence is incompetent to cke out an award, deficient in the essen- 
tial formality of an oath of the arbitrators, . Ibid. 


3. The penalties stipulated in a submission which is partially executed, can 
be modified by the discretion of the Court. Code, 2123. 


Lowry v. Cobb, 592. 


ARREST. 


1. Under the Act of March 18th, 1847, a creditor, who would arrest a non- 
resident debtor, must make the fact of absconding appear by his own 
oath. It is not competent for an agent or attorney of the arresting cred- 
itor to take the oath. Merritt v. Openheim, 54. 

2. To entitle a creditor to the benefit of the writ of arrest under the 10th 
section of the Act of 1840, for abolishing imprisonment for debt, the 
grounds on which he claims the writ should be verified by oath. Joid. 
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ASSIGNMENT OF CLAIM. 

1. Until notice is given of the transfer of a claim, by the transferree to the 
person on whom it is given, the assignment is incomplete and a creditor 
of the transferrer may legally seize and appropriate it to his own debt. 
C. C. 2618. . Ayles v. Hawley, 362. 


ATTACHMENT. 


1. Irregularities in the proceedings in attachment, anterior to judgment, ex- 
cept an entire want of citation, must be corrected by some direct pro- 
ceedings before the court in which the attachment issued, or by appeal : 
they cannot be drawn into question collaterally. 

Bank of Augusta v. Jaudon, 8. 

. An attachment by mesne process can be legally made only in one of two 
ways: either by the actual seizure and detention of the property of the 
debtor, or by garnishment process; thatis to say: by service of citatitn 
upon the debtor of defendant. Nelson v. Simpson, 311. 


. An exception, probably, exists to this rule, where a man attaches a debt 
due by himself to the person whom he sues; but this exception is ez 
necessitate, the quality of the debtor and creditor being blended in the 
same person. Ibid. 


. A notice of seizure under attachment, served on a garnishee who has pos- 

session of a bill of exchange belonging to the debtor, and against which 

a third party has equities, does not destroy those equities. The seizure 

affects the interest which the defendant has in the bill, and nothing more. 

The seizing creditor does not acquire such a right in the bill as the 

debtor might have conveyed to an endorsee for value and without notice. 
Davis v. Del-Campo, 359. 


. Where property attached has been bonded, it will be too iate for third 
persons to intervene and claim either the property itself or a privilege 
on it. McRae v. Austin, 360. 


. Where the property attached is bonded, the attachment is dissolved and 
the bond is substituted for the property. In such a case, it is not neces- 
sary to make an inventory under Article 257 of the Code of Practice. 

McRae v. Austin, 361. 


. A judgment in rem cannot be executed to the prejudice of third persons 
upon any other property than the specific property attached. 

Y Woodworth v. Lemmerman, 524. 

. The Code of Practice makes it the imperative duty of the Sheriff, in suing 
out a writ of attachment to seize and detain the property of the debtor, 
whether it consists of goods, effects, rights, credits or right of action. C. 
P. 256. Ibid. 


. He must take charge and keep possession of all the goods and effects, 
which he may have attached, with the exception of such sums as may 
be due by the garnishee, and he must make in the presence of two wit- 
nesses, an exact and minute inventory of the same, to be returned with 
all his doings to the court. C. P. 257. Thbid. 

See Sroprace in transitu—Marshall v Fall, 92. 
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ATTACHMENT, (continued). : . 


10. In an attachment suit, where the petition, affidavit and bond were filed at 
the same time, and the petition contained no prayer for attachment, the 
attachment will be dismissed. Kelly v. Bently, 586. 

ATTORNEY. 

1. The Court appointed an attorney to represent an absent minor who was a 
legatee of the testator. The executrix filed an account, which the attor- 
ney opposed, claiming to be placed on it for professional services ren- 
dered the absent minor, and praying that the amount might be paid out 
of the revenues of the estate. Held: The allowance of the claim would 
be in contravention of the 71st Article of the Constitution of 1845, but 
the judgment is without prejudice to the right of the attorney to claim 
compensation for his services from the estate of the minor. 

Succession of Ira Smith, 107. 

2. Plaintiff’s counsel was to receive 25 per cent. on the amount recovered. 
Held: The interest he had in the result rendered the attorney incompe- 
tent to testify. Hall vy. Acklen, 219. 


8. Defendant, an attorney at law, was fined and imprisoned for filing an argu- 
ment in the Supreme Court, which was held to be indecorous and disre- 
spectful to the Court and to one of its members. 

State v. Redmond, 319. 


AUDITORS. 
1, The compensation of auditors is left to the sound discretion of the court 


which appoints them, (C. P. 462), and a very clear case of error should 
be made out to justify the Supreme Court in increasing the allowance. 
Executors of Gordon v. Mavreau, 586. 


2. The Code of Practice does not seem to contemplate that witnesses should 
be called to estimate the value of services rendered by auditors; they 


are to be determined by the court “according to the nature of the 
cause.” Ibid. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. The law does not require the holder of a promissory note to prove the cir- 
cumstances under which he obtained possession of it, except where the 
want or failure, or illegality of the original consideration is clearly shown, 
and in case of a lost or stolen instrument. Judson v. Holmes, 20. 


2. Where an agent has fraudulently parted with the note of his principal, 
the original owner may require from the holder proof that he is a holder 
for value. McLemore vy. Cannon, 22. 


8. When an endorser of a note pays it, without seasonable notice of the non- 
payment by the maker, he cannot recover from a previous endorser, 
although he has lost no time in notifying such endorser. 

Edwards v. Minvielle, 27. 

4. Where notice of non-payment of a note is sent by mail to the endorser, it 
should be directed to the post office, if known, nearest to his residence. 
But if he is in the habit of receiving his letters at a more distant post 
office, or through a more circuitous route, and that fact is known to the 
person sending the notice, notice sent by the latter mode will be good. 

Bank of Louisiana ¥. Tournillon, 132. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES, (continued). 
5. The rules prescribing the diligence to be used in communicating notice of the 
-non- payment of notes and bills, are founded in general convenience, and 
should be interpreted and applied so as to impede as little as possible, 
consistently with the safety of parties, the circulation of commercial 
paper. 1 bid, 

6. Bills drawn from one State of the Union on another are foreign bills so far 
as to give credit to the protests by Notaries in othes States, and such 
protests are admissible without further proof, in our courts. But notice 
to parties sought to be charged as drawers or endorsers cannot be proved 
by the certificate of a Notary who protested the bills, it must be proved 
like all other facts. Schneider vy. Cochrane, 235, 

7. An accommodation acceptor has no right of action against the drawer 
until the maturity of the bill and payment by the acceptor. 

Shannon v. Langhorn, 526. 


8. The obligation contracted by one whose name was subsequently placed 
on the back of the note which the payee had not endorsed, is not that of 
an endorser under the commercial law, but of an ordinary surety, and he 


cannot avail himself of the want of notice. Chorn v. Merrill, 588, 
See Supreme Court—Brown v. Thomas, 9. 
See Partners AND Partnersnip—Stewart v. Caldwell, 419. 
See Evipence—Lecourt v. McBean, 459. 
Nichols v. Morgan, 534. 


BOUNDARY. 
See Sate—Landry v. Tullier, 100. 
Nichols y. Adams, 117. 
Purl v. Miles, 270. 
Lemoin v. Monela, 515. 


CASES AFFIRMED, OVERRULED, ec. 
1. Arnous v. Davern—too broadly stated. Union Bank v. Bowman, 195. 
2. Sigur v. Crenshaw, 8 Annual—Affirmed. State v. Baumback, 237. 
8. Dees v. Tilden, 2 Annual—Affirmed. Tilden v. Dées, 250. 
4, New Orleans and Carrolton Railroad Company v. Second Municipality of 
New Orleans—Affirmed. 
Knight v. Carrollton Railroad Company, 284. 
5. Wents 0. Voght, 3 Annual—Affirmed. Vergis v. Forshee, 294. 
6. State v. McLane, 4 Annual—Affirmed. State v. Lovenstein, 313. 
7. Boyle v. Mann, 4 Annual—principal of, too broadly stated. 
Suydam v. Kinney, 316, 


8. Henderson v. Wilcox, 2 Annual—Affirmed. Henderson v. Wilcox, 347. 


9. Police, Jury v. McDonogh, 8 Annual—Affirmed,. 
New Orleans vy. Graihle, 561, 


CITATION. 

1. Citation to appear or an actual appearance in court is indispensable to 
affect the rights of a party by judicial proceedings, except in the case 
of creditors, where the law has declared public advertisement, notice 
to them to oppose, an equivalent to citation. 

Augusta Insurance Company v. Packwood, 74. 


See CURATOR AD HOC. - 
PRACTICE, 
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CLERKS. 


1. By the Act of 1850, clerks of the several District Courts were vested with 
authority to issue commissions to take the testimony of witnesses in and 
out of the State. Ferriber v. Latting, 169. 


CODE—CIVIL. 


1. Article 126 of the Civil Code, which provides, that if the husband refuses 
to empower his wife to appear in court the Judge may give such autho- 
rity, must be construed with reference to those articles of the Code of 
Practice which declare in what cases a married woman may sue and 
be sued. : Cowand v. Pulley, 12. 


2. Article 671 of the Civil Code has not taken away from the owners of 
ground lots “in the cities, towns or suburbs of this State,” the right of 
finishing the whole front of the house they may erect upon their lots, in 
such manner as their taste may dictate. The wall spoken of in that ar- 
ticle is the side wall which supports equally the buildings erected on 
both sides of a line dividing the property of two individuals. 

Duncan vy. Labouisse, 49. 


8. Defendant objected to the validity of the plaintiffs’ derivative titles, on the 
ground that the transfers sous seing privé had not been duly acknowledged, 
by either parties or subscribing witnesses, previous to their registry, and 
could not therefore effect the rights of third persons. Held: The pro- - 
visions of Article 2250 and .2417 are parcels of our system of registry 
law, and are not applicable to this contest upon independent adverse 
titles. In such contests, the question is whether the act offered in evi- 
dence, is binding between the parties to it. Those articles are for the 
protection of creditors of the vendor, bona ide purchasers from him, 
and other persons claiming under or through him; they constitute no 
objection to such acts availing as links in the chain of conveyance in a 
contest between claimants of public land—one under a confirmed grant, 
the other under an entry. Kittridge vy. Hebert, 154. 


ARTICLES REFERRED TO AND APPLIED BY THE COURT. 













































ARTICLES. PAGE. 
115. Marriage, o. ©. ©, © michaels eee 
126. Authority of wife to sue, - 2 - 12 
126. Husband and Wife, - - - - - - 197 
129. " = - ee ae ee 197 
281. “ “ “ - é ~ = ». eo ~ 491 
808. “ “ “ m ms ~ “ os i 560 
822. Tutorship, - : - - : - - - 854 
828. ” - - - : - - - . 854 
828. ee - >. - thes. -. on 
842. Tutor’s commission, - = - - - - - 505 
852. Expense of Tutorship, 5c wa a ae 
856. Prescription of Minor’s action against si - 43 
495. Possessor in good faith, - : : - 71 
: a Party Wall, ee ees Seen Me eRe Ahr ES 49 
| ped Boundary, - ee \s ° -. 5 > <ehe 
850. Sale by boundary, - - AMRIT? | - 17, 100 
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CODE, CIVIL, (continued). 
ARTICLES, 
1089. When creditors have preference to administer, 
1114, Who have preference to administer, - 
1189. Curator cannot purchase at succession sale, 
1152. Successions, - - - - 


1156.¢ Sale of succession property to pay debts, 


1291. Tutors, oe es re ee 

1571. Witnesses to nuncupative will, 

1574. Nuncupative testament, - - : - 
1584. Persons incompetent to witness testaments, - 
1587. Residents of witnesses to testaments, - 
1648. Proof.of olographic testament, e dint 
1661 

1662 Sale of succession property to pay debts, 

1663. ). 

1863. No lesion in judicial sales, > bo * 


1806. Stipulation pour autrui, 


1924. Damages, lil secrets st 
1 . , 

1938. Interest, stipulation for, &c. 
2040. Resolutory condition, - 
2127. Payment, - 

2157. Subrogation, 


2159" 
2160 
2161 }Imputation of payments, 
2162 
2163. 


2181 
2185 > Novation, 
2188. 


2205. Compensation, 
2207. = 
2236. Counter letter, 


2250. Registry, - + = 
2255. Testimonial proof of slaves, &c. - 


5350. Suit on lost instrument, - - - 
ssty t Wife’s dowry, Se Oe ee 


2327. 
2329. Income of dowry, &. - 


ae 
Separation of property, 


nie . Registry, - . 
2428. Judicial sale, 
2443. Sale, - 


2471. Sale by ietiiens 


2871 
2372 > Partnership of acquets, 









CODE, CIVIL, (continued). 


ARTICLES. PAGE, 



































2481. Warranty, sivas 0d °sincisiiedesieasial aa 295 
2507. Redhibition, BOT Mae re - 192 
ee 295 
2572. Lesion not granted, when, - . - - - 98 
2618. Agreement of claim—notice of - -~ - 225, 362 
aria Lease, «Siw wWiternnnttedeeaialttt- ee 
2843. Partnership, - - - - - - 419 
8012 

3018 Suretyship, - - - . - - 419, 422, 478 
2023. 

8078. Arbitrators, e 2 Bie ) epi 88 : 
8184. Privileges and liens, . - - - - 4, 254 
8194. Privileges, - - - . - - - 4 
8333. Reinscription of mortgages, - - - - 198 
3417 

8420 

8433 me oF EAH MT ar hie Sega 187 
8465 

3466. j 

3485. Prescription, - > Ae - - - - 464 
8487. Prescription, ln ee I ee 187 
8505. Prescription, és i i ie ee 
8510. Freedom acquired by prescription, ie’ tela 9 
8518. Prescription, o |) 6~Apretey Ww nodandies {J 9g 
8926. Judicial mortgage, - - - - - - 176 


CODE OF PRACTICE. 


1. Article 107 of the Code of Practice, must be taken in the restricted 
sense which results from the French text. Cowand v. Pulley, 12. 


2. Article 583 of the Code of Practice does not make it imperative, in all 

. cases, upon the Judge who grants an appeal, to make it returnable at 

the next term of the appellate court. It provides that if there be not 

sufficient time to admit of the citation of the appellee to appear before 

the Court of Appeal at its next term, owing to the distance of his do- 

micil from the place where the court is held, he shall be cited to ap- 
pear before the Court of Appeal at the subsequent term. 

The State v. The Judge of the Sixth District Court of N. O., 14. 


3. Article 888 of the Code of Practice, gives the Supreme Court the right 
to extend the time for bringing up the appeal, beyond that fixed by the 
court of the first instance ; but it is not necessary that the District Judge 
should refer the appellant to the Supreme Court for an extension of 
time, for bringing up his appeal when the impossibility of doing so at 
the next monthly term may be known before the appeal is granted. Ibid. 





4. The court cannot give judgment, discharging the obligors of a tutor’s 
bond before the ward attains the age of majority. This point was ruled 


a 


INDEX. 


CODE OF PRACTICE, (continued). 


in Stafford v. Villain, 10th La. Rep. 329, and it is not inconsistent 
with the provisions of Article 615 of the Code of Practice. 
Kellar v. Ridgeley, 48 
ARTICLES REFERRED TO AND APPLIED BY THE COURT. 
ARTICLES. PAGE. 


1-113 
31-120 Personal action does notexpire with plaintiff’sdeath, 463 
22-907. 


68. Hypothecary action. - - - - - - 180 
89. Exception of domicil, : 178 
107. Construction of - 12 


4 ; Action against the wife, 197 


129. Exception of domicil, - 178 


162 
163 
164 
165. 


166. Where to sue to defendant, - 162 


on } Sheriff’s duty in attaching, 861, 424 


462. Auditors, - : - 606 
546. Final judgments must be vay age by Duta’ ren- 
dering them, - - - 42 
588. Return of Appeals, Le yee 
Effect of executing judgments, - - - - +197 
Judgment against minors, - — - - - - 428 
Court rendering judgment has cognizance of its 
execution, - - : - 496, 506 
641. Clerk to issue fi. fa., when, - 496 
654. Notice of ji. fa. - - 293 
680. Sheriff’s sale, . - 171 


684. me - : - 214 


v1. Purchasers under execution, - 9239 


767. Duty of Sheriffs, 506. 
880. Writ of mandamus, 518 
834. Writ of mandamus, 496 
883. Return of appeals, - 14 


Where to sue, &. | 231 


pot } Action against successions, - - 107 


988. Payment of debts agaiast successions, 500 
990. Sale of succession property to pay debts, 107 
1008. Claim against succession, - - 500 


COMMUNITY. 


1. Where, at the time of marriage, the wife had a stock in trade which, by 
the joint industry of herself and husband, was increased, the stock thus 
acquired was community property; but on a separation of property be- 
tween the spouses, it was chargeable with the value of the stock which 
the wife had on hand at the time of the marriage. 

Werner v. Kelly, 60. 
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INDEX. 
COMMUNITY, (continued). 

9. Samuel Packwood and his wife Alice, changed their residence from Louis- 
iana to New York in 1836, where they continued to remain until the 
death of the wife in 1840. While they resided in New York, the husband 
sold the property, which is the subject of this controversy, to Stewart, 
who agreed to pay in annual instalments, and gave his six notes for the 
purchase money, and stipulated for the privilege of cancelling the sale at 
any time before the final payment of the whole purchase money, upon a 
proper allowance of indemnity to the vendor. After the death of the 

* wife the property was reconveyed to the vendor, in consideration of 
the return of the six notes which had been given for the price. It was 
admitted that the property when sold by Packwood, was a part of the 
community. The heirs of Mrs. Packwood claimed that the re-acquisition 
of the property enured in part to their benefit, while Packwood main- 
tained that it enured to him alone. Held: 
1st. The notes having been received by Packwood in New York, where 
he and his wife were domiciled, and being there in his possession after 
her death, whether a half interest in those notes vested in the wife’s 
heirs—Quere ? f Augusta Insurance Co. v. Packwood, 74. 

8. 2d. The decision of Packwood’s succession, 12 Rob. 369, on the subject 


° of the rescission of the sale from Packwood to Stewart affirmed. Jbdid. 


4. 8d. On thedeathof his wife Packwood ceased to represent the community. 
He took the title in his own name and for his individual account. If the 
heirs of his wife had any claim, it was not against the property, but 
against Packwood, to compel him to account for their funds converted to 
his own use. Ibid. 


5. 4th. To effect a rescission of the sale so as to replace parties in the same 
position as if a sale had never been made, the parties to the sale and the 
rescission should be the same. Per Slidell,C.J., Campbell, J., and 

Voorhies, J. concurring. Ibid. 


6. The stipulation which is proved to have existed, securing to the purchaser 
the privilege of cancelling the sale at any time before the final payment 
of the purchase money, upon proper allowance of indemnity to Packwood, 
the seller, did not render the contract null. The right to cancel the sale 
depended upon a proper allowance of indemnity to Packwood ; and this 
was not a potestative condition. Per Ogden, J.. Buchanan, J. concur- 
ring. I bid. 

7. The plantation and slaves in Louisiana, it is admitted, continued to belong 
to the community, notwithstanding the removal of the husband and wife 
to New York. The notes for the purchase money represented the price 
of the property, and the community must be considered as entitled to 
the price, as being owners of the property sold. If the price had been 
paid before the death of the wife, the husband might have disposed of it 
as he pleased, but as it remained unpaid, the heirs had the same right 
to the price that they would have had to the property if it never had 
been sold; and as the consideration of the retrocession to Packwood was 
the cancelling of all the notes, constituting the whole price, he must be 
considered as having undertaken to represent the heirs of his wife, and 
as having their title reinvested as well as his own. Ogden, J., dissenting, 

Buchanan, J., concurring in the dissenting opinion. Ibid. 
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COMMUNITY, (continued). - 
8. The dissolving condition when accomplished, operates a revocation of the 
- obligation, and places matters in the same state as though the obligation 
had never existed. ©. C. 2040. Ibid. 

9. The testator directed that the community property belonging to himself 
and wife should be kept together, the proceeds to be applied to the pay- 
ment of his debts and certain legacies; he appointed his wife testamen- 
tary executria, and bequeathed to her a life estate in his property, with 
permission to sell the personal estate, but prohibiting the sale of the real 
estate. The wife “claimed the usufruct of the entire estate of her 
deceased husband during her life, without waiving, but expressly 
reserving the usufruct of the one-half of the community belong- 
ing to said estate, as accorded to her by the act of 1844, in case the 
provisions of said will should be declared invalid.” Held: the rights 
of the widow as usufructuary, either under the will or the Act of 
1844, stand unaffected by her appointment as testamentary executrix. 
Neither are her rights, as surviving partner in community, controlled by 

’ the dispositions contained in the testator’s will. At the death of the tes- 
tator her rights were fixed by law—as survivor, she could either sella _ 
sufficient amount of community property to discharge the debts, and ex- | 
ercise her right of usufruct on one-half of the residue, or retain the whole 
property and receive its fruits on paying the debts herself. 

Succession of Ira Smith, 107. 


10. The claim for the erection of a tomb over a deceased husband must be 


borne by his estate and not by the community. Tbid. 


11. Where, at the time of marriage, the parties did not contemplate residing 
in this State, were married out of it, and never resided in it, property 
purchased in this State will be the property of the husband and not of 
the husband and wife. Armorer v. Case, 288. 


12. The husband need not personally superintend the cultivation of the wife’s 
plantation, held by her as paraphernal property. He may act through 
an agent, and the fruits will fall into the community, and be liable for 
the debts of the community. C. C. 2372,2371. The fruits hanging by 
the roots on the hereditary or proper lands of either the husband or the 
wife, at the time of the dissolution of the marriage, are equally divided be- 
tween husband and wife, or their heirs, (2376,) and the community must 
bear the charges of cultivation, and other incidental expenses. 

Wilcox v. Henderson, 347. 
See Hussanp AND Wire—Seignouret v. Gardanne and Wife, 4. 
Percy v. Percy, 185. 
Robertson v. Davis, 2468. 
Very v. Very, 283. 
Succession of Lee, 398. 
See Mortaace—Succcession of Hayden, 386. 


COMPENSATION. 
1. Where the-amount pleaded in compensation is less than what would be 
due under the contract as stated by the defendant to have existed, the 
plea does not admit the whole claim of plaintiff. Davis v. Stone, 126. 
2. Defendant being sued on his promissory note, pleaded two accounts for 
work and labor done in compensation and payment. Held: The court 
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COMPENSATION, (continued). 


below properly rejected the evidence offered on part of the defendant to 
prove that the work was done, and the prices charged were reasonable. 
C. O. 2205, 2127. Owen v. Vanderslice, 189. 
8. Defendant cannot compensate a debt due by note, by an account for work, 
where there was no agreement to pay a fixed price for the work and no 
acknowledgement of the correctness of the account. IT bid. 
See Pizapina— Alexander v. Seccomb & Co., 6. 


_ CONSTITUTION AND CONSTITUTIONAL LAW. 





1. The Act “ to provide for the trial of recused cases out of the city of New 
Orleans,” approved April 28th, 1853, is unconstitutional. 

The State v. the Judge of the Sixth Judicial District, 62. 

2. The Constitution gives to the Supreme Court jurisdiction in all cases in 
which the constitutionality or legality of any tax shall be in contestation 
—but the court has no jurisdiction as to the mode of procedure, provided 
by law for the collection of taxes, except where the amount exceeds 


three hundred dollars. Albert v. Brewer, 64. 
8. The court will not, where it can be avoided, declare an act of a sister 
State unconstitutional. Shelden v. Miller, 187. 


4, The Governor has no power, under the Constitution of 1852, to appoint, 
during the recess of the Senate, to an office not vacant. 
State of Louisiana on the relation of Baumbach, 237. 


5. The case of the State, on the relation of Sigur v. Crenshaw, 8 Annual 
affirmed. Ibid. 


6. The law requiring the keepers of coffee-houses to pay $67 for a license, is 
constitutional ; it operates uniformly upon all persons of the same class, 
to wit, keepers of coffee-houses. State v. Rebassa, 305. 


7. The title of the Act of 17th March, 1852, which is “‘an Act to provide a . 
homestead for the widow and children of deceased persons,” is not in 
violation of Article 115 of the Constitution, which de clares that ‘‘every 
law enacted by the Legislature shall embrace but one object, and that 
shall be expressed in the title.” Reasoning of the court in Walker v. 
Caldwell, 4 Ann. 298, affirmed. Succession of J. Lanzetti, 329. 


8. The Constitution gives the right of appeal to the Supreme Court from a 
fine imposed by a municipal corporation, when the constitutionality or 
legality of such fine is in contestation; but this right of direct appeal to 
test the constitutionality of the fine, does not preclude the party upon 
whem it is imposed, from an action in the District Court for damages, in 
consequence of its illegal imposition. Lafon v. Dufrocq, 350. 

9. The Act of the Legislature passed on the 18th February, 1850, entitled 
“an Act to amend the several Acts relative to the police and government 
of the town of Baton Rouge,” is a substantial compliance with the 118th 
Article of the Constitution of 1845, which declares that “every law en- 
acted by the Legislature shall embrace but one object, and that shall be 
embraced in the title.” Ibid. 


The judicial power which had so long been exercised by the Mayor of 
Baton Rouge, ceased to be operative after the adoptiog of the Constitu- 
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CONSTITUTION AND CONSTITUTIONAL LAW, (continued) 

tion of 1845—for, by the 62d Article, the judicial power vested in the 
Supreme Court, in District Courts, and in Justices of the Peace. Ibid. 

10. The Act of 1858, which invests the Mayor of Baton Rouge with the power 
of Justice of the Peace in relation to all matters pertaining to the duties 
of his office as Mayor, &c., &c., is a violation of the 78th Article of the 
Constitution of 1852, which delares that Justices of the Peace shall be 
elected by the qualified voters of each parish, district or ward. The Le- 
gislature cannot confer the powers of a judicial office declared elective by 
the Constitution, on one whose office does not depend on the Constitu- 
tion. Ibid. 


11. Both the exercise of the right of eminent domain and the powers of taxa- 
tion are limited under the Constitution, and there does not exist either in 
the Legislature or in any of the subdivisions of sovereignty, a power 
of apportioning taxation for public purposes, whether of a general or of 
local character, except on the principle of equality and uniformity. 

Municipality Number Two v. White, 446. 

12. The Act of March 80th, 1852, which authorizes the Mayor and Council of 
the city of New Orleans, to open any street in the city of New Orleans, 
and directs that the owners of all the lots adjacent to and fronting the 
part of the street to be opened, shall be assessed for their respective por- 
tions of the benefit derived from the improvement ; and the Act of 1847, 
which provides that the owners of all property which may be benefited 
by laying out, opening and improving streets in conformity with existing 
laws, shall be bound to the municipality that has caused such improve- 
ments to be made, and within the limits of which such property is situ- 
ated, for the amount of their proportions of the benefit, are unconstitu- 
tional, such assessment being unequal and not being uniform. There is 
no other mode of apportioning a tax for such improvements which will 
be equal and uniform, but that of an ad valorem tax on all property 
holders within the district, or by paying expenses out of the funds de- 
rived from general taxation. Ibid. 


13, While the Constitution of 1845 was in force, the Act of the Legislature of 
1882, declaring that the owners of all the lots adjacent to and fronting 
the part of the street, opened under its provisions, should be assessed 
for the respective portions of benefit derived from the improvement, was 
adjudged constitutional. Articles 105 and 123 of the present Constitu- 
tion, were taken literally from the Constitution of 1845; it must be pre- 
sumed that the framers of the present Constitution were aware of the 
construction they had received from the Supreme Court, and intended, 
in the new Constitution, they should have the same meaning and effect. 
The constitutionality of the Act of 1832 should therefore be maintained. 
Slidell, C. J., dissenting, with whom concurred Campbell, J. Ibid. 


14, The corporation of Alexandria imposed an annual ad calorem tax of one- 
half of one per cent., on all the goods, wares and merchandize, kept for 
sale in any shop or store in the town of Alexandria, where the assessed 
value of the said goods, wares and merchandize, shall exceed the 
sum of $2000. Held : That the ordinance was in effect “equal,” “uni- 
form” and constitutional. Lynch v. Alewandria, 498. 








CONSTITUTION AND CONSTITUTIONAL LAW, (continued). 





INDEX. 


15. The Article 123 of the Constitution, which requires taxation to be equal 


and uniform throughout the State, applies to municipal and parochial, as 
well as to State taxes. Cumming v. Police Jury of Rapides, 508. 


16. The ordinance of the Police Jury of the parish of Rapides, passed under 


the authority of an Act of the Legislature, to compel the inhabitants of 
a certain portion of the parish to pay the whole amount of a tax the 
Police Jury found it necessary to impose, in order to defray the expenses 
of certain embankments and other works which they had caused to be 
made for the purpose of protecting a portion of the parish from being 
overflowed by the waters of Red River, is unconstitutional. Ibid. 


17. The provision of the Constitution of 1845, which forbids the State to sub- 


scribe to the stock of any corporation, or joint stock company, does not 
extend to such subscriptions by municipal corporations. 
New Orleans v. Graihle, 561. 


18. Decision in Police Jury v. McDonogh’s Succession, 8 Ann., affirmed. 


Ibid. 


19. The case of the Police Jury v. MeDonogh’s Succession, was elaborately 


argued and carefully considered, and (by Slidell, C. J.) upon the faith 
of that decision we may reasonably presume that manifold contracts have 
been entered into, and large advances of money made, the railroad enter- 
prises then initiated being of great magnitude. To overthrow the deci- 
sion of a question of such moment would involve a responsibility most 
grave, and which a court of justice should not assume without the most 
clear and unqualified conviction that its former conclusion was erroneous. 
A vacillating jurisprudence is a grievous evil. It would be especially 
deplorable with regard to constitutional questions embracing a wide 
practical range. Ibid. 


20. Article 121 of the Constitution of 1845, which provides that ‘“‘the State 





shall not become a subscriber to the stock of any corporation or joint 
stock company, takes from the Legislature all power to authorize a sub- 
scription by a municipal corporation to a corporation or joint stock com- 
pany. Buchanan, J., dissenting. Lbid. 


21. As the municipal corporation is the creature of the Legislature, so is the 


Legislature, in its turn, nothing but the creature of the will of the people, 
as expressed by the Constitution. When that will has imposed a restric- 
tion upon the legislative action in any particular direction, the power to 
legislate in that direction not existing, any attempted delegation to a cor- 
poration of a power of that nature is a manifest evasion of the Constitu- 
tion, and an usurpation of the most dangerous kind. Buchanan, J. dis- 
senting. Ibid. 


22. That which the Legislature cannot do constitutionally itself, it cannot con- 





stitutionally authorize a municipal corporation to do. Buchanan, J. , 
dissgnting. Ibid. 

See At Si ion of Ira Smith, 107. 

See Apprat—State v. Pratt, 157. 

See Taxes anp Taxation— Mayor of Bayou Sara v. Tooraen, 206. 











CONSTRUCTION OF STATUTES. 


INDEX. 


1. The Statute of 18th March, 1852, is general, and applies to every police 


jury and every municipal corporation in the State. Now, it is believed, 
that every foot of ground in Louisiana is within the territorial jurisdic- 
tion of some police jury, or some municipal corporation. Therefore, the 
statute has an operation co-extensive with the State, and is, in substance, 
though not in semblance, a statute to authorize the whole State to be- 
come subscriber to the stock of corporations. Buchanan, J. dissenting 
New Urleans v. Graihle, 561. 


2. The violation of Article 121 of the Constitution, would not be less real, al- 


though it would not be so palpable, had the statute authorized but one 
subscription by one municipal corporation or police jury. The nullity, 
the radical vice of want of authority in the party authorizing the sub- 
scription, would have equally existed in the case supposed. Buchanan, 
J., dissenting. Ibid. 


8. The Act of 15th March, 1854, authorizes the city of New Orleans to subscribe 


to the stock of certain railroad companies, directly, in lieu of the tax 
convertible into stock by the tax payer, imposed by the ordinance passed 
under the provision of the Act of 12th of March, 1852. The Act re-. 
quires the council, under certain conditions, to repeal the ordinance— 
but contains the following proviso: “Provided the repeal of said ordi- 
nance shall not be so construed as to relieve the city from its liability to 
collect and pay over to said railroad company, that portion of the railroad 
tax imposed under said ordinance, for the year 1853, which has not 
yet been collected and paid over to said company.” Buchanan, J. 
This proviso immediately follows a peremptory requirement by the Le- 
gislature, of a repeal of the ordinances of the 18th and 17th of May, 1852. 
The analysis of these ordinances has shown that they imposed taxes on 
all landed estates, collectable one-sixth each year, through six years, 
1858, 1854, 1855, 1856, 1857 and 1858. The repeal of the ordinances, 
then, abolished the whole tax—the one-sixth payable in 1853, as well as 
the five-sixths payable in the five subsequent years. The injunction to 
repeal is entire—reserves no portion of the taxes. Under these circum: 
stances, the proviso is simply unmeaning. Ibid. 


4. That part of the 3d section of the Act of 1852, (an Act providing for the 


subscription by the parishes and municipal corporations of the State to 
the stock of corporations undertaking works of internal improvement,) 
which requires that the police jury or municipal corporations shall cause 
+o be furnished to the commissioners of election a properly certified list 
of the authorized voters, is directory only, and a failure to furnish said 
list, cannot be regarded as a condition precedent to the validity of the 
subscription. New Orleans v. St. Romes, 578. 


5. Where a formality is not absolutely necessary for the observance of justice, 


but is intended to facilitate its observance, its omission, unless there is 
an annulling clause in the law, will not annul the Act. Ibid. 


6. A statute is to be considered as imperative in every particular which is es. 





sential to the thing required to be done, and merely directory as to those 
which are immaterial. Buchanan, J., dissenting. lbid. 
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CONSTRUCTION OF STATUTES, (continued). 


7. The legislative injunction contained in the 3d section of the Act of 1852, 
to furnish to the commissioners of election a certified list of voters who 
were landed proprietors, was imperative, and the furnishing of such list 
a condition precedent to the holding of a valid election under the statute, 

I: in default of which the ordinances subscribing to stock remained without 

: effect. Buchanan, J., dissenting. Ibid. 









































8. If the clause of the Act of 1852, under consideration, was not a condition 
precedent, the omission of which imported a nullity of the ordinances 
by the terms of the statute itself, it was, at least, a condition subsequent, 
essential to the validity of the election held under the ordinances. Bu- 
chanan, J., dissenting. Ibid. 


9. Under the Act of 1852, the city is made the mandatary of the landed pro- 
prietors, for the purpose of subscribing to the stock of railroad compa- 


nies. Buchanan, J., dissenting. Ibid. 
CONTINUANCE. 
1. The District Court refused to continue a cause, and was sustained by the 
Supreme Court. \ Turnbull v. Barrow, 135. 
CONTRACT. 


1, Kirwan entered into a contract with the plaintiffs to repair the Church of 
St. Louis, of which they were wardens, according to plans agreed on by 
the parties. He failed to comply with the stipulations of his contract. 
Held: The plaintiffs had a right to rescind the contract and finish the 
work themselves. 

Wardens of the Church of St. Louis v. Kirwan, 31. 





2. It is inequitable to decree a specific performance where the intention of 
the parties is doubtful. A court is not permitted to make such a decree 
on conjecture ; and where it finds no certain contract it has no right to 
frame one for the parties ex eqguo et bono. Burke v. His Creditors, 56. 

3. A strict compliance with the law and police regulations must be shown, 
to legalize a sale of land made to pay for work done on roads ; and such 
proceedings must be closely scrutinized. 

Michel v. Police Jury of Terrebonne, 67. 


4. It was agreed by public act between the parties, that defendant should 
ship her crops of cotton to the house of plaintiffs, for sale, and that the 
balance of proceeds, after paying her installments in bank and _planta- 
tion expenses, should be appropriated to the payment of certain notes, 

as they fell due. Held: This stipulation did not impose upon the plain- 
tiffs an obligation to ascertain at their peril the details of defendant’s 
accruing indebtedness for installments in bank and plantation expenses 
and when so ascertained, to discharge them: By it, the plaintiffs were 
bound to honor the draft of defendant in favor of the bank for install- 
ments due, and pay orders for plantation expenses, to the extent of the 
funds in their hands proceeding from the sales of defendant’s cotton 
crops. White v. Rucker, 114. 
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CONTRACT, (continued). 


5. The defendant agreed to become security for a purchaser of property at 
a sale on twelve months’ credit; he refused to comply with his promise ; 
no act affecting his interest was dene by the creditor on the faith of the 
promise. Held: Defendant contemplated a written contract, and until 
it was signed, he had a right to recant. Sturgis v. Arcenaua, 136. 


See Lerrine anv Hirinc—Tuaylor v. Patterson, 251. 
See Damaaes—Goodloe v. Rogers, 273. 
See Acent—Cronan v. Peters, 463. 


CORPORATIONS. 


1. A by-law of a corporation which is contrary to a Iaw of the State is void_ 
New Orleans v. Philippi, 44. 


2. Where the law enables a corporation to make by-laws or ordinances in 
certain cases and for certain purposes, its power of legislation is limited 
to the cases and objects specified, all others being excluded by implica- 
tion. Ibid. 

4, When the Act of incorporation contains no provision for the liquidation of 
the affairs of the company, and the charter has been forfeited, it is com- — 
petent for the Legislature, by subsequent enactment, to make such pro- 
vision. Haynes v. Carter, 265. 


5. The right of the Carrollton Railroad Company of making a turn-out to 
communicate with the depot on Nayades street, was a necessary inci- 
dent to the use of the Railroad. 

Knight v. Carrollton Railroad Company, 284. 


5. The charter of a bank determines the powers of the directors and, as re- 
gards the corporation, the rights of the public. Stark v. Burke, 341. 

6. The charter of a bank and the subscription constitute a contract between 
the corporation and its stockholders by which their mutual rights and 
obligations are fixed, and directors have no power to change it without 
the consent of the stockholders ; and as by the amendatory Act of incor- 
poration of the Atchafalaya Bank in 1836, it was provided, that the bal- 
ance of its stock on each share should be paid on the first Monday in 
March, 1838 ; unless otherwise ordered by the Directors, to be paid at 
longer periods of time, or in less proportions at different times, and as 
the directors did not prolong the payments or change the proportions 
before the first Monday in March, 1838, their control after that date 
ceased, and each stockholder was on the first Monday in March, 1838, 
the debtor of the corporation for the whole amount of his subscription. 

. Ibid. 

7. Under the Act of 1842, commissioners were appointed to take charge of 
the assets and to liquidate the affairs of the Atchafalaya Bank, and all ju- 
dicial proceedings by its creditors against the corporation were stayed. 
The duties of the commissioners, in all matters not specially provided 
for were assimilated to those of syndics of insolvent estates, and the 
proceedings were to be the same as those in cases of voluntary surren- 
der by individuals. Held: That although the creditors could not sue 
the corporation, nor sue the stockholders directly, yet they had the right 
to compel the commissioners to sue the stockholders; therefore, a com- 
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CORPORATION, (continued). 

missioner cannot in reply to the plea of prescription set up by a stock- 
holder avail himself of the rule, contra non valentem agere, non currit 
prescriptio, Ibid, 

8. The Act approved March 14, 1839, entitled “an Act to relieve such of 
the banks of this State, whose charters may have been forfeited by a 
suspension of specie payments, from such forfeiture,” must, in order to 
be operative, have been accepted by the stockholders, or at least a ma- 
jority of them. Ibid. 


9. A municipal corporation, in the exercise of power which it possesses for 
public purposes, and which it holds as part of the country, enjoys the 
exemption of government from responsibility for its own acts and the 
acts of its officers deriving their authority from the sovereign power. + 
Stewart v. New Orleans, 461. 
See Pracrice—Haynes v. Carter, 265. 


COSTS. 


1. The appellee will not be mulcted in costs on account of small errors in 
calculation in the judgment appealed from, which could have been cor- 
rected, if brought to the notice of the court below. 

Gamble v. McClintock, 160. 


COUNTER LETTER. 


1, Article 2236 of the Code, which declares that counter letters can have no 
effect against creditors or bona jide purchasers, is not to be restricted to 
cases where there is an authentic act from which the counter letter is to 
derogate. Therefore, where a counter letter shows that only a part of 
the purchase money of a ship had been paid, while the bill of sale re- 
gistered at the custom house recited the entire payment—Held ; That 
the counter letter could not prevail against a judgment creditor. 

Slark vy. Broom, 69. 





* CRIMINAL LAW. 


1. Testimony of a preéxisting enmity between the accused and the deceased, 
on a previous quarrel or grudge, is admissible to prove malice. 
State v. D'Angelo, 46. 


2. As a general rule, it is incompetent for the accused, on an indictment for 
murder, to offer evidence of the general bad temper and quarrelsome 
disposition of the deceased. Ibid. 

8. The bill of exceptions stated that there was no direct proof who fired the 
pistol, or who killed the deceased. Held: This submits a question of 
fact, as a motion for the reversal of a verdict and judgment in a crimi- 
nal case, &c., and it is not within the cognizance of the Supreme Court. 

Ibid. 


4. The record of conviction should show that the jurors were sworn. 
State v. Gates, 94. 
5. The Ist section of the Act of March 18th, 1852, entitled “an Act to sup- 
press more effectually trade and barter with slaves,” provides that 
“any person or persons who shall buy, sell or receive of, to or from any 
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CRIMINAL LAW, (continued). 
+ slave or slaves, any corn, hay, fodder, meal, spirituous liquors or other 
produce or commodity whatever, without the consent of the master, 
owner, overseer or employer of such slave or slaves, shall be guilty of a 

high misdemeanor.” The indictment under the section charged the de- 
fendant with having sold spirituous liquors to a slave, and negatived the 

fact of the consent in writing of the master, owner, overseer or employ- 

er, following literally the language of the statute, in so far as it de- 
scribes the offence. Held: That the indictment sufficiently set forth 











the offence. State v. Porte, 105. 
6. Justices of the Peace who preside over the trial of slaves, have the power 
to grant and refuse new trials. State v. Slave Lethe et al., 182, 














7. It is sufficient if the indictment, in charging the offence, states all the 
facts and circumstances comprised in the definition of the offence as 
given in the statute, so as to bring the defendant clearly within its pro- 
visions. State v. McClannahan, 210. 

8. Holmes and Jones agreed to purchase a schooner on joint account. 
Holmes gave Jones his note for one-half the purchase money to be de- 
livered to the owner of the schooner, which note Jones converted to his 
own use. Held: This was a breach of trust under the Statute of 
March 8th, 1845. State v. Jones, 307. 


9. An assault with a dangerous weapon is punishable under the Act of 1849, 
though there be no intent to kill. State v. Lovenstein, 318. 


10. Under the Act of 1829, it is not necessary that the weapon with which 
the assault was made, should have been concealed. [bid 

11. Unless expressly included by the statute, Sunday must be excluded 

when a certain number of days is allowed to a defendant in a criminal 

case. Therefore, under the 35th section of the Statue of 1805, which 

requires that a copy of the indictment and list of the jury be delivered 

to the prisoner at least two entire days before he shall be tried, the pri- 

soner is entitled to two entire days exclusive of Sunday. 

State v. Boyle, 371. 















See Supreme Court—Siate v. May, 69. 
See Jury—State v. Gates, 94. 
See Aprzat—State v. Pratt, 157. 


CURATOR AD HOC. 


1. Unless a party has some property or interest in the State, upon which 
the jurisdiction of the court is to operate, the appointment of a curator 
ad hoc, to represent such party, cannot be legally made. 

_ Prindle v. Williams, 84. 


2. There are only two cases in which curators may be appointed to represent 
absent wives, in suits instituted by the husband; one, when the wife 
has committed an infamous crime and fled from justice; the other, 

: where the husband sues for separation from bed and board, on the 
ground of abandonment. Ibid. 


8. It is not competent for the District Court, on the death of the plaintiff, to = 
appoint a curator ad hoc to prosecute the suit. re 
Chartier v. Police Jury of Plaquemines, 42. : 
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CURATOR AD HOO, (continued). 


4. The plaintiff, a resident of Louisiana, sued the defendant, a resident of 
Kentucky, to rescind the sale of slaves sold him by the agent of defen- 
dant, on account of redhibitory defects. The defendant signed an agree- 
ment to arbitrate the matter in dispute, but the arbitrators did not act. 
Held ; That it was not a proper case for the appointment of a curator 
ad hoc to represent the defendant. Stephens v. Graves, 239. 


DAMAGES. 

1. When it may be inferred that it entered into the contemplation of the par- 
ties to a contract that a sugar mill and engine, which the manufacturer 
undertook to put up within a given time, on the plantation of a planter, 
were for the purpose of taking off a certain crop, a failure to put it up 
in time to take off that crop, entitles the planter to recover damages . 
for his loss of crop, and extra wages paid in consequence of the delay 
for alterations and repairs, in putting the sugar mill and steam engine in 
operation. Goodloe v. Rogers, 273. 

2. An officer is bound to inquire into the authority of the court from which a 
writ emanates, and is liable for damages for executing a writ issued by 
a court without jurisdiction. Lafon v. Dufroeq, 350. 

8. Where cars pass their usual stopping place, and to avoid being carried 
beyond his destination, a passenger, when they are in motion, jumps out, * 
and in doing so, sustains an injury, he cannot recover. Such an act of 


imprudence relieves the Company. 
Damont v. N. O. and Carrollton R. R. Co., 441. 
See E.ections— Patterson v. D’ Autrive, 35. 
See Lerrine anp Hiaine — Zaylor v. Patterson, 251. 
See Acrion— Vincent v. Sharp, 468. 








DELIVERY. 
See Saez. 


DEDICATION. 

1. The decision in Livaudais v. Municipality No. Two, 16 La. 509; Livau- 
dais v. Municipality No. Two, 5 Ann. 8; Xiques v. Bujac, 7. Ann. 517; 
and Livaudais v. Municipaility No. Two, 9th Ann., were based on the 
principle that the designation on a plan of a space for the erection of an 
edifice which might be the private property of an individual, or a corpo- 
ration, could not be considered as a dedication to the public use. 


Sarpy v. Municipality No. Two, 597. 
See same case, ESTOPPEL. 


DEPOSITIONS. 

1. Where in answer to a rule to show cause why depositions should not be 
read in evidence, objections are urged and no disposition is made of the 
rule, the party objecting has a right on the trial of the case to urge his 
objections to the introduction of the deposition in evidence. 

Ferriber v. Latting, 169. 
1, The caption of the depositions or answers to the interrogatories pro- 


‘ pounded to the witness showed that he was previously sworn; it ap- 
i; peared also where, when and by whatauthority the deposition was taken ; 
, Held: That this was a sufficient proces verbal showing the manner in 


which the commission had been executed and that the witness had been 
sworn. Ibid. 
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DEPOSITIONS (continued). 

8. The defendant, who enswers a rule taken on him to show cause why de- 
positions should not be read in evidence, and states his objections, does 
not lose his right to urge his objections by failing to have the rule dis- 
posed of before the trial. Hall v. Acklen, 219. 

4. No order of the court is necessary, where the commission issues within the 
State; nor is it necessary that the defendant be notified of the time and 
place of taking the depositions. Ibid, 


DIVORCE. 
See Huspanp anp Wire. 
DOMICIL. 

1. Defendant owned a cotton plantation in the parish of Livingston, where he 
resided. In 1852, he removed to Baton Rouge with his family; pur- 
chased a dwelling, and continued to reside in that parish until the insti- 
tution of the suit. He also opened a Jaw office and practiced his pro- 
fession in Baton Rouge. Held: That an action could be brought against 
him in Baton Rouge. C. P. 166. Lacock vy. Davidson, 162. 


2. Where a creditor has the thing on which he has a privilege in his own 
possession, the action to enforce the privilege must be brought before the 
Judge having jurisdiction over the place where the debtor has his domi- 
cil or residence. In such a case the creditor can take the thing pledged 
to the domicil of the debtor and there enforce the privilege. The ques- 
tion of jurisdiction is to be governed by Articles 162, 168, 164, 165, of 
the Code of Practice, and does not fall within the exception established 
by the case of Henning v. Steamer Helena, 5 Ann. 349. 

’ Thorn v. Tyson, 231. 


See Communtry—Augusta Insurance Co. v. Packwood, 74. 
Armorer v. Case, 288. 
See Huspanp anp Wire—Percy v. Percy, 185. 
Edwurds v. Green, 317. 


ELECTIONS. 
1. Rigths of voters under the “Act to regulate Elections in the parishes of 


Orleans and Jefferson,” approved January 25th, 1847. 
Patterson v. D Autrive, 35. 


2. Commissioners of election who refuse to receive a vote, in consequence of 
their belief that the residence of the applicant does not entitle him to that 
right, cannot be held liable for damages on account of such refusal. 

; Ibid. 


8. Where a person offering to vote shall be challenged, or the commissioners 
shall be in doubt as to his qualifications, they shall administer the oath 
prescribed by law; if he take this oath, it’is the test of his qualification, 
and his vote must be received, unless, perhaps the falsity of the oath be 
established. If the commissioners reject the vote and, on demand of the 
applicant, refuse to tender the oath, they are liable to him in damages 
for such refusal. Campbell, J., dissenting. Ibid. 


ESTOPPEL. 


1. Where a creditor and stockholder of a company pursued a course of con- 
duct which was calculated to mislead the Commissioners, and which was 
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ESTOPPEL, (continued). 
unjust to the stockholders, creditors and other parties in interest; and 
where he had it in his power to make known his objections and have 
them settled before a sale of the property—but instead of doing so stands 
by and permits the sale to proceed, he will not be allowed to oppose it 
after important rights are acqufred. It is not enough that such a creditor 
threatened at the sale to oppose it, in a voice sufficiently loud to be 
heard by persons present. It was his duty to state the nature of his ob- 
jections, or his quality as a stockholder or creditor. 

State v. Orleans Navigation Co., 40. 
2. The defendant, in a petitory action, is estopped from setting up the irreg- 
ularities in a sheriff’s sale, after a formal recognition of the title of the 
plaintiff’s vendor under that sale. Kellogg v. McMillan, 225. 


8. Where during twenty years the plaintiff remained silent as to a claim, al- 
though there were frequent dealings and accounts between her and the 
alleged debtor, during the interval, the demand will be considered stale 
and presumed to have been paid. Wooten v. Harrison, 234. 


4. Purnell & Culberson purchased from Mrs. Davis, the mother of Purnell, her 
rights in the succession of her mother. Purnell afterwards purchased 
from Culberson, his co-proprietor, his interest in the land acquired by 
the joint purchase, and paid two of the notes given for the purchase mo- 
ney. After his death, his widow resisted the payment of the remaining 
notes, alleging failure of consideration, and that they were given in error 
by her deceased husband, who was the owner of the land at the time of 
the purchase from his mother. Held: The purchase by Purnell from 
his mother was a recognition of title in her, and an acknowledgment of 
her right to sell. In subscribing the act, he virtually said to his co- 
vendee, I have no interest in or title to this property—he was therefore 
bound to his co-vendee for the purchase money. 

Armorer v. Case, 242. 










































5. F. died, leaving a will, by which he constituted Mrs. F. his executrix and 
universal legatee. She qualified as executrix—but took no other judi- 
cial proceedings—subsequently as heir, she sold to J. her interest in the 
estate; wafranting the title to the property—J, covenanting to pay the 
debts—and gave him a full power of attorney to administer and sell. At 
a sale of the property provoked by a mortgage creditor, H. & H. became 
the purchasers, for $66,000. The executrix opposed the sale. By the 
Court.—It does not appear that the succession is insolvent, and the 

; debts to the unpaid creditors appear to amount to not more than $4,000. 

i None of them are personally parties to this controversy, nor does the 

Z evidence satisfy us that their interests would be promoted by opening 

; the sale. Under these circumstances, we think it would be inequitable 

% to permit the sale to be questioned by the executrix. 

i Bank of La. v. Ford, 299. 

6. Where one, by his words or conduct, wilfully causes another to believe in 
the existence of a certain state of things, and induces him to act on that 
belief, so as to alter his own previous position, the former is precluded 
from averring against the latter a different state of things as existing at 
the same time. Burbank v. Haas, 528, 
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ESTOPPEL, (continued). 


7. A. MeM. gave to his daughter Mary, for her separate use and benefit, and 
that of her children, the slave Letty, with the express understanding that 
she wasin no manner to be subject to the debts of her husband, or to be 
sold by him. The gift was made in Mississippi, and by parol. The mo- 
ther died leaving children, and her husband and grandfather agreed that 
the slave should be left with the former for the benefit of her children. 
The husband married a second time, and having issue by that marriage 
also, the question was as to the rights of the two setts of children to the 
slavé Letty. Held: This agreement by Alexander Thompson, the hus- 
band, with the grandfather who made the gift, must be viewed in the 
light of a family settlement and arrangement for the benefit of the chil- 
dren, which, according to the principles of equity, the father (Alexander 
Thompson) himself, if living, would be estopped by his acts and declar- 
ations from disputing ; and although, as to creditors or other subsequent 
bona fide purchasers, it may not have been binding, we think, in deter- 
mining the rights of the two setts of children, a court of equity ought to 
regard and enforce it. Thompson v. Womack, 555. 


8. Where property has been set apart for public use and enjoyed as such, 
and private and individual rights acquired with reference to it, the Jaw 
considers it in the nature of an estoppel in pais, which precludes the 
original owner from revoking such dedication. 

Sarpy v. Municipality No. Two, 597. 
See Servirupe—Burthe v. Blake, 244. 


See Witts—Armorer v. Case, 288. 
See SuerirrF—Lynch v. Leckie, 506. 


* . EVIDENCE. 
“ee > 1.. Perin Boulat purchased property at a Sheriff’s sale—the deed was made 
to Perin Boulard. Held: That it was competent for Perin Boulat to 
prove, by parol, that he was the identical person to whom the property 
was adjudicated. Robert v. Boulat, 29. 
2. Testimony of a pre-existing enmity between the accused and the deceased, 


“on a previous quarrel or grudge, is admissible to prove malice. 
State v. D’ Angelo, 46. 


8. As a general rule it is incompetent for the accused, on an indictment for 
murder, to offer evidence of the general bad temper and quarrelsome 
disposition of the deceased. Ibid. 


4. Parol evidence will not be received to establish a right in favor of a per- 
son to put up an iron pillar as part of a front wall to rest on the land of 
another.” Any pact which constrains the owner's control or enjoyment 
of his property, is, to some extent, an alienation of his property, and 
when the subject matter is real estate must be evidenced in the mode 
required for the alienation of real estate. Duncan v. Labouisse, 49. 

5. The rule excluding a party to the record as a witness cannot be extended 
to a case where defendants might have been sued separately. 

Litherbury v. Greenwood, 66. 

6. Parol evidence is incompetent to eke out an award, deficient in the essen- 

tial formality of the oath of the arbitrator. Bethea v. Hood, 88. 
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EVIDENCE, (continued). 
7. Parol evidence, if objected to, cannot be received to prove title to a slave. 


8. 


10. 


11. 


12. 


18. 


14. 


16, 


17. 


18. 


19. 


Simonds v. Byrne, 93. 
A record of a suit between other parties is not properly admissible to 
prove rem ipsam, when it has’no important connection or bearing on the 
case. Landry v. Tullier, 100. 


. Plaintiffs brought suit to annul a will; defendants pleaded the prescrip- 


tion of five years. Held: That the Judge correctly charged the jury 
that they were at liberty to infer the absence of plaintiffs from the State 
for the five years following the death of the testator, from testimony of 
their absence after the expiration of those five years. 

Swift v. Swift, 117. 


A receipt for money paid is not conclusive between the parties, but open 
to explanation by parol testimony. Tardif v. Baudoin, 127. 
Parol testimony is admissible to prove fraud. Ibid. 


The presumption is against the validity of a deed which presents on its 
face a material interlineation; but this is not a presumption juris et de 
jure. Ityields to contrary proof; and even to concurrent circumstances, 
which create a strong presumption that the interlineation was made be- 
fore the execution and delivery of the deed. Pipes v. Hardesty, 152. 

Defendants objected to the introduction of copies of certain notarial acts of 
sale, on the ground of the inadmissibility of the recitals therein con- 
tained, and for want of registry of said acts in the proper recording 
office, accompanied with the signature of the recording officer. Held: 
The objection only went to the effect, and not to the admissibility of the 
evidence. Kittridge v. Hebert, 154. 


Where one party to a suit introduces the conversation of the other party 
in evidence it is not competent for him to divide the conversation, using 
one part of it as evidence, and rejecting the other. 

. Bean v. Evans, 1638. 


. Where the fact of agency appeared from documents on file in a case, and 


the proof of it would not surprise, it may be proved although not alleged. 
: Macon v.*Willson, 178. 

Where the inquiry is as to the validity of title to slaves, or the authority 
of the agent to sell them, parol proof cannot be received as to the agen- 
cy; but the inquiry being whether in a transaction adopted by the 
plaintiff, which he is estopped to deny, the defendant acted as attorney 
at law, for the law firm of which he was a member, or as the attorney in 
fact of the plaintiff, parol proof is admissible. 7 Ibid. 

Parol evidence is inadmissible to prove that a slave sold was represented 
as possessing qualifications not mentioned in the act of sale. 

Buhler v. Mc Hatton, 192. 

A party applying for a new trial cannot prove by witnesses the charge of 
the Judge to the jury. Objections to the charge of the Judge should 
be made before the jury retire. State v. McClanahan, 210. 

The Magistrate, by whom a commitment was signed, had removed from 
the parish; the constable and jailor proved that the original commit. 
ment was no longer in their possession. Held: A copy from the origi- 
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EVIDENCE, (continued). 


nal, taken while in the hands of the officer to whom it was addressed, 
was, under these circumstances, admissible in evidence to show that the 
plaintiff was arrested and imprisoned by virtue of a warrant which pur- 
ported to have been issued on the affidavit of defendant. Held, also: 
The commitment alone was not evidence sufficient to establish the fact 
that the defendant was the prosecutor, or that he had made such an af- 
fidavit as is recited in it. The affidavit itself, or proof by an examined 
copy, was the proper evidence, and the only admissible documentary 
evidence to establish, per se, that the defendant was the prosecutor. 
Hall v. Acklen, 219. 


. In an action for false imprisonment, facts which furnish evidence that the 
defendant was the prosecutor, and that the arrest and imprisonment 
were made on the charge as stated in the commitment, are admissible, 
unless it can be shown that it is in the power of the plaintiff to produce 
the affidavit itself, on which the commitment issued. Ibid. 


. The rule, which requires that the best evidence must be given of which 
the case is susceptible, only applies to exclude secondary evidence, 
where better evidence is in the possession or power of the party offering _ 
it. Ibid. 


. Plaintiff’s counsel was to receive 25 per cent. on the amount recovered, 
Held : That the interest he had in the result rendered him incompetent 
to testify. Ibid. 

. Proof of the signature to a private writing cannot be dispensed with by 
establishing the signature and death of the subscribing witness, the 


absence of the party who made the act for a great length of time from 
the parish, and that his signature could not be found in the records of 
the parish. Wattels v. Conner, 22’. 


. Where the existence of a legal consideration is put at issue and doubt, 
or suspicion cast on its reality, it must be sustained by proof. 

Wooten v. Harrison, 234. 

. Where the objection to the introduction of a receipt was that it contained 
interlineations in a paler ink which were not accounted for, but it was 
not alleged that the interlineations were alterations of the instrument, 
or that they were in a material part, or that its language or meaning 
was thereby changed, and there was nothing in the record from which 
the court could ascertain what the interlineations were. Held: Under 
these circumstances the court could not say that the Judge erred in re- 
ceiving it. ; Taylor v. Patterson, 251. 

. The defendant, in an interrogatory in chief, inquired of his witness, “ Did 
or not plaintiff state to you that he had shot the boy Alfred, the week 
previous?” The plaintiff, on cross-examination, inquired: “ If the 
plaintiff told you he shot the negro boy, state what he told you induced 
him,” &c. The defendant moved to strike out the answer to the cross 
interrogatory, inasmuch as it contained the statement of the plaintiff of 
his reason for shooting the boy, made out of the presence of the defen- 
dant. Held: The admissions of defendant touching the fact to which 
he was interrogated must be taken together, and carnot be divided 
against him. — Ibid. 
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EVIDENCE, (continued). 
27. 


81. 


82. 


INDEX. 


Where a party, on a former trial, obtained from his witness testimony of 
the declaration of his adversary in the cause, that adversary cannot 
be permitted to introduce the testimony ona subsequent trial. 

Ibid. 


. Where testimony is received without objection, the court will not be re- 


stricted to the issues presented by the pleadings; but must decide the 
cause as presented by the proof. Gayarre v. Tunnard, 254. 
Where the defendant is but a nominal purchaser with notice of the 
plaintiff’s claim, he must be regarded as occupying the position of his 
pretended vendor, and parol evidence should be received to establish 
simulation with respect to the title between such vendor and other per- 
sons. Gayoso v. Delaroderie, 278. 
Witnesses for the accused to contradict a witness for the State who had 
denied, on cross-examination, having sworn to certain statements, can- 
not be heard after the testimony on the part of the defence is closed, 
and after the District Attorney has offered testimony to sustain the 
character of the State’s witness, but which he had withdrawn upon the 
defendant’s counsel stating that he had no intention to impeach the 
character of the witness. State v. Hawthorn, 306. 


A man’s concubine is a competent witness in his behalf. 
State v. Johnson, 308. 


Parol evidence of an auctioneer is not admissible, when objected to, to es- 
tablish a title derived through a syndic’s sale made in the course of ju- 
dicial proceedings. There must be some written evidence to support 
such a title. Ayles v. Hawley, 363. 


Defendant was sued on an acceptance drawn by the firm of which he 
was a member ; his only plea was, that it was an individual transaction 
of his co-partner, not connected with the business of the firm, and given 
for the accommodation of the drawers. Held: Under the issue, the 
plaintiff was not bound to prove the endorsement of the payee. 

Lecourte v. McBean, 459. 

Plaintiff brought suit on a lost instrument and was nonsuited, because 
there was a variance in the description of it in the advertisement and 
that given in the petition. Tuttle v. Succession of Burroughs, 494. 


Admission or confession of a party, are evidence of the weakest charac- 
ter. Ibid. 


. Parol evidence is not admissible to prove that a judgment of homologa- 


tion was rendered at chambers. Gallian v. Cox, 509. 


. Where a marriage settlement is made in a common law State, by which 


all of the wife’s property is secured to her; in an action by her trustee 
in this State to recover slaves, parol evidence will be admissible to iden- 
tify the slaves as being covered by the settlement, although they were 
not named in it. Sherrod v. Calleghan, 510. 


An accommodation acceptor, to maintain his action against the drawer, 


must prove his acceptance of the bill and its payment. 
Nichols v. Morgan, 584. 
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EVIDENCE, (continued). 
89. In a petitory action, it is not necessary for the plaintiff to show any act 
of | ossession. Syer v. Bundy, 540. 


40. The inaction of a creditor for many years after his debtor had made a 
cessio bonorum, and who was placed on the bilan, and notice to him was 
placed in the post office, directed to his place of residence, afford a 
strong presumption that the creditor received actual notice of the pro- 
ceedings. Bell v. Hardy, 547. 


- Where a party shows a judgment of a court of competent jurisdiction, 
an execution issued thereon, and a Sheriff’s deed to the property made 
under that execution, the presumption of law is, that the proceedings 
have been legally conducted. Mithoff v. Dewees, 550. 


. By the common law, which prevails in Mississippi, slaves are regarded as 
chattels, and as title to such property may be made by parol, parol evi- 
dence is admissible to establish the gift of a slave made in that State. 

Thompson v. Womack, 555. 


. At common law, although chattels may be conveyed by parol, yet a re- 
mainder over in favor of persons not in esse at the time of the delivery 
to the first taker, could not be created except by deed, or testament. 

Ibid. 


. Anciently, at common law, there could be no limitation over of a chattel, 
but a gift for life carried the absolute interest. But afterwards a dis- 
tinction was made between the use and the property, and it finally be- 
came a settled principle that by deed or will, chattels might be limited 
to one person for life with remainder over to another. But this princi- 
ple never extended further than that remainders in chattels might be 
created by a written instrument. Ibid. 


. At common law, neither a remainder over, nor what is technically called 
a trust estate, could be created by parol in favor of persons not in esse 
at the time of the gift. Ibid. 

See Bus AND Notes—Judson v. Holenes, 20, 
McLemore v. Cannon, 22. 
Schneider v. Cochran, 235. 
See Preapinc— Wells v. St. Dizier, 119. 
See Wits anp Testaments—Succession of Hubanks, 147. 
See Depositions—Ferriber v. Latting, 169. 
Hall v. Acklen, 219. 
See Compensarion—Owen v. Vanderslice, 189. 
See Mauicieus Prosecurion—Had v. Acklen, 219. 
See Estorre.— Wooten v. Harrison, 234. 
See Sate—Purl v. Miles, 270. . 


EXECUTORS AND ADMINISTRATORS. 

1. On the death of a subject of the King of Sweden, an administrator of his 
succession was appointed, whom the Swedish Vice Consul sought to su- 
percede. Held: The right claimed is not sustained by any law, or 
treaty stipulation. Lanfear v. Ritchie, 96. 

2. In default of funds sufficient to discharge the debts and legacies of sums 
of money, the testamentary executor shall cause himself to be autho- 
rized by the court to sell the movables and the slaves, not employod on 
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EXECUTORS AND ADMINISTRATORS, (continued). 


plantations, and if they are insufficient, the immovables to a sufficient 
amount, to satisfy those debts and legacies. C. C. 1661, 1662, 1663, 
1155, 1156. C. P. 990. Succession of Ira Smith, 107. 


. It is the duty of an administrator to proceed against his delinquent pre- 
decessor in the administration. Succession of McNeil, 1138. 


. Where an administrator properly sues in that capacity, his allegation of 
another quality in himself than that of administrator, may be treated as 
surplusage. 1 bid. 

. Neither the validity nor the necessity of proceedings in the Court of Pro- 
bate, for the appointment of an administrator, can be drawn into ques- 
tion collaterally, by a debtor of the succession. Ibid. 


. An administrator should be held to proof of due ijilligence in the collec- 
tion of the active debts of the succession. He cannot be relieved of re- 
sponsibility by showing that he offered them for sale at public auction 
in a lump, and could not get a bid. Whittikam v. Swain, 122. 


. An executor may bind himself individually for a debt of the succession ; 
and where the promise is made to pay the debt at a specified time, it is 
not merely an acknowledgment of the debt, but it is a contract which 
may be enforced against him individually, although the promise 
be made by an instrument in which he describes himself as executor. 

Beatty v. Tete, 129. 

. Where the administrator received letters of administration, inventoried 
the property, and entered upon his administration in good faith, believ- 
ing the property to belong to the succession of the deceased, he should 
be sued by a party setting up title to the property, as administrator, 
and not personally. Scott v. Key, 213. 

. The curator of a vacant succession is prohibited from purchasing by him- 
self or by means of another, any property entrusted to his administra- 
tion. Succession of White, 232. 

. Where an administrator’s account has been homologated, he will not be 
liable, under the Act of 1837, to pay interest on the balance in his hands. 

: Bass v. Chambliss, 376. 

. It is the duty of an administrg@r to use all legal means to collect from 
the succession of his predecessor in office the balance due to the estate, 
and he will be bound for the loss which may result to the estate in con- 
sequence of his failure todo so. Yetthis delinquency does not subject 
him to pay the interest imposed by the Act of 1837, on executors who 
have failed to deposit money collected in bank, and he will only be 
bound to pay five per cent. interest. Ibid. 


. The charge made by an administrator for lawyer’s fees for the prepara- 
ration of his account, will not be allowed, when, by his delay, he has 
compelled the heirs to sue for its rendition. Ibid. 

. Where the executor has been guilty of great irregularity in keeping his 
accounts—of omissions to report annually—of mingling the affairs of 
the estate with his own, of an unjustifiable concealment of funds re- 
ceived and arrangements made with debtors—of a use of the trust 
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EXECUTORS AND ADMINISTRATORS, (continued). 


funds, and a continuous effort during a long period to protract the litiga- 
. tion and keep the heirs out of their estate, he will be subject to the ap- 

plication of the rule, “ Omnia presumunter contra spoliatorem.” Sli- 

dell, C. J. Ibid. 


An executor who has incurred a liability at a particular date for a sum of 
money, by reason of his mal-administration, is as much bound for in- 
terest as if he had actually received cash belonging to the succession, 
for the Statute of 18th March, 1837, imposed the obligation to pay ten 
per cent. interest, not only on cash actually collected, but “on all sums 
for which he may be responsible.” Slidell, OC. J., dissenting. Ibid. 

. Discussion of the rights, duties and obligations of administrators. 

I bid. 

. An executor who permits a person to retain the money of the succession 
in his hands and appropriate it to an assumed debt against the succes- 
sion does not thereby incur the penalty of twenty per cent. interest per 
annum, under the Act of 13th March, 1837; the funds never having 
come into the hands of the executor. Succession of Baum, 412. 


. An executor of an estate administered another estate as syndic, and filed, 
as syndic, an account, which was homologated, showing an indebtedness 
to the succession which he administered. Held: That this amount 
came to his hands as executor, within the meaning of the Act of 13th 
March, 1837, and for not placing it on his account, he was liable to the 
penalty imposed by that Act. Ibid. 

. An executor who neglects to account for money received, does not super- 
add the forfeiture of his commissions to the penalty imposed by the 8d 
section of the Act of 18th March, 1837. Ibid. 

. An administrator will not be permitted to reap advantage from his own 
illegal acts. Gallian v. Cox, 500. 

. An administrator cannot be put upon the proof of the correctness of the 
items of his account objected to, when the opponent offers nothing that 
can be considered as proof of his claim in whole or in part. . 

Succession of Cabouret, 520. 
See Staves—Bird v. Vail, 176. 
FACTS. _*. 
1. Facrs.—Partnership in an adventure. Shaw v. Gandolfo, 32. 


2. Facrs.—Charge of fraud against defendant for obtaining the notes of 
plaintiff under false pretences and misrepresentation. Held: That there 
was no proof of defendant’s fraud. - Cash v. Durand, 190. 


8. Insufficiency of demand of payment of promissory note to bind the en- 
dorser. Wogan v. Thompson, 800. 
4, There is no law nor usage, nor is there any obligation in its charter, mak- 
ing it obligatory on the New Orleans Canal and Banking Co. to keep a 
railing along the margin of the canal. 
Barnes v. New Orleans Canal and Banking Co., 366. 


5. Under the facts of the case, the court refused to disturb a settlement be- 
tween the parties four years after it had been made. 
Coleman v. Marble, 476. 















INDEX. 
FACTORS. _ 


1. The mere fact, or circumstance of a commission merchant having made 
advances to a planter, on which the usual commissions and interest are 
charged, is clearly insufficient to authorize a charge of commission on 
such portions of the planter’s crop as may be consigned to other factors, 
in the absence of any agreement to that effect. 

Lyons v. Lallande, 601. 


FRAUD. 


1. Where the administrator has received no order to pay over to the plaintiffs 
the specific sum claimed, and where they establish no right to receive 
the specific sum mentioned in their petition, the administrator will not 
be liable to imprisonment under the 10th section of the Act of March, 


1840. Trimmell vy. Van Cresap, 559. 
GARNISHMENT. 
1. A creditor can only proceed against his debtor’s debtor by citing him to 
answer interrogatories. Carl v. Young, 272. 


to 


. A garnishment under jeri facias, under the provisions of the Act of 1839, 
is, by the terms of the Act, deemed to be made only from the date of the 
service of the interrogatories. Nelson v. Simpson, 311. 


3. A garnishee who has a privilege on property, may state the nature of it in 
his answers to the interrogatories, and thus protect his privilege, without 
resorting to the remedy by intervention. McRae v. Austin, 360. 


4. Plaintiff must apply for or cause a ji. fa. to issue against his judgment 
debtor before he can proceed against the garnishee, under the Act of 
March 20th, 1839. Pollock v. Wiiliama, 460. 


. Written evidences of debt, like all corporeal movables, must be reduced to 
manual possesion by the Sheriff, to constitate a valid seizure; but if 
they cannot be laid hold of, because they are in the hands of a third per- 
son, who cannot or will not deliver them up, the enly mode of procedure 
is to cite such person as a garnishee. 

Woodworth v. Lemmerman, 524. 


6. A debt not evidenced by writing, is attached by making the debtor a gar- 
nishee. Lbid. 


cr 


-1 


. Without an actual seizure or a citation in garnishment, there can be no 
attachment, therefore, Held: That service of a mere notice on the clerk, 
who is the legal custodian of the records of his court, or even on the 
debtor against whom a suit is pending, is not a legal mode of attaching 
property, and is no more effective, than publication in a newspaper. 

Tdid. 


HABEAS CORPUS. 


1. The court being of opinion that the prisoner is confined by virtue 
of a conviction and judgment of a court of competent jurisdiction, and 
that the time during which the prisoner may be lawfully held in confine- 
ment has not expired ; it is, therefore, ordered that the prisoner be re- 
manded to the custody of the Sheriff under the writ of the First District 
Court of New Orleans, annexed to the Sheriff’s return in this case. 

In the Matter of 8S. G. Millard, 116. 
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HUSBAND AND WIFE. 


1. The wife is not personally bound for the price of furniture sold to her 
husband, although she, as a member of his family, may have had the use 
of it. Seignouret & Co. v. Gardanne and Wife, 4. 

. The vendor cannot exercise his privilege on goods sold to the husband, 
after they have been purchased by the wife under a seizure and sale 
against the husband to satisfy her dowry. C. C. 8184, No. 7., 3194. 

Ibid. 

. Where the wife’s judgment against her husband has been satisfied by a 
dation en paiement, the settlement cannot afterwards be set aside by 
them, and the judgment revived to the prejudice of the claims of the 
husband’s creditors. Buchanan, J., dissenting. Ibid. 


. Considering the relation between husband and wife, and that their pos- 
session is a joint one of all the objects belonging to the community, no 
adverse title, during the marriage, can ever be set up in the wife to de- 
feat the vendor's privilege on an object purchased by the community 
and unpaid for. Ogden, J., dissenting. Ibid. 

. Article 126 of the Civil Code which provides, that if the husband refuses” 
to empower his wife to appear in court the Judge may give such author- 
ity, must be construed with reference to those articles of the Code of 
Practice which declare in what cases a married woman may sue and be 
sued. Cowand v. Pulley, 12. 

. The general rule is, that a married woman cannot sue or be sued. Where, 
therefore, a married woman brings an action, she must show, by proper 
averments, that she is within the exception to the rule. Ibid. 

. The wife cannot, during the life of her husband, retake her dowry without 
a judgment. C. C., 2317, 2327, 2401, 2404. Lebeau v. Jewell, 168. 

. An order of seizure and sale in favor of the wife against her husband, on 
account of her dowry, will not be sustained against a third possessor of 
the property whose title was acquired previous to the recording of the 
wile’s judgment. Ibid. 

. The law of the place where, at the time of the marriage, the parties intend 
to fix the matrimonial domicil, governs the rights resulting from that 
marriage, where the intention is unequivocally ascertained and supported 
by a subsequent removal to the place contemplated, within a reasonable 
time. Perey v. Percy, 185. 

. Where, at the time of marriage in Mississippi, the spouses contemplated 
removing and shortly after did remove to Louisiana, the slaves of the 
wife, owned in Mississippi at the time of the marriage, were held to be 
paraphernal property. And a slave received by the wife in Mississippi 
in exchange for one owned by her at the time of the marriage, was also 
held to be paraphernal. But where the husband exchanged one of the 
wife’s paraphernal slaves and received title in his own name, the slave 
received was held to be community property, and the price chargeable 
to the community. 1 bid. 


11. The petition concluded with the prayer, that the defendant and her hus- 
band be cited to answer the petition—it was served on the husband in 
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HUSBAND AND WIFE, (continued). 


person, and a judgment by default rendered against both. Held: The 
suit was brought in the manner required by Article 118, C. P. Service 
of process was made as directed by Article 182, C. P. The feigned or 
tacit issue resulting from a judgment by default, was binding on the wife 
and dispensed with the authorization of the Judge, which is only neces- 
sary in the absence of an authorization, expressed or implied, of the hus- 
band. C.P., 118. C. C., 126, 129. Gilmore v. Gilmore, 197. 


. The husband having failed to appear to assist his wife, in the defence of 
her suit, it,was necessary that the plaintiff should have obtained from 
the court an order authorizing her to stand in judgment. Campbell, J., 
dissenting. Lbid. 


. The wife has no action against her husband for a dissolution, of the com- 
munity, unless_she has rights and claims against him, which are in dan- 
ger from his embarrassments or mismanagement. 

Robertson v. Davis, 268. 


. A note given by the husband and wife, is not binding on the latter, unless 

it be proved that the consideration enured to her separate benefit. 
Ibid. 

. Where the husband and wife cach had a plantation at the time of the mar- 
riage, and the merchant kept the account of both plantations in the name 
of the husband, and the proof does not distinguish the items which relate 
to each, judgment will not be rendered against the wife. Ibid. 


. The law authorizes the wife to withdraw the administration of her para- 
phernal property from her husband, although she had previously left 
the administration of it to him. Very v. Very, 2838. 


. Although the husband who is head and master of the community, cannot, 
from th> peculiar relation subsisting between husband and wife, exer- 
cise any right of action against the wife for damages occasioned to the 
community by his wife’s acts, yet he cannot be compelled to pay back to 
her moneys employed by him, with her consent, for the benefit of the 
community, without taking account of the property retained by the wife 
belonging to the community, and of the losses by the community in con- 
sequence of the wife’s resistance to the marital authority. Ibid. 


. Parties who did not contract marriage under or with reference to the laws 
of this State, cannot, in our tribunals, base an action for divorce on mat- 
ters which occurred in another State before they had acquired a domicil 
in this. Although it may be competent in a suit here to offer evidence 
of such matters, as tending to establish the habit of which complaint is 
made. Edwards v. Green, 317. 


. The wife is bound to support the household expenses, and the expenses of 
the education of their children alone, if her husband has nothing. C. C. 
2409. Dawson v. Babin, 357. 

. Under the Act of 1844, though the deceased spouse leave no descendant, 
yet if he leave only one ascendant, the surviving spouse will not be enti- 
tled to a usufructuary interest in the community. 

Succession of Lee, 398. 
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HUSBAND AND WIFE, (continued). 


INDEX. 


21. Effect will be given to marriage settlements made in another State, after 
the removal of the parties to this State, so far as those settlements do not 
create prohibited substitutions, jidei commissa, or new tenures of pro- 
perty unknown to the laws of Louisiana. Sherrod v. Calleghan, 510. 


22. The appointment of a trustee in a marriage settlement under the common 
law, is matter of form merely, and does not affect the substance of the 
contract. A trust resulting from such an appointment will be recog- 
nized in this State. Ibid. 


23. Where, before marriage in another State, the wife had secured to herself 
her property, by a settlement, valid, under the laws of the State where 
made, her husband will not be permitted to defeat the settlement by a 
sale of the negroes in this State. Ibid. 


24. Recording a marriage settlement in the county of the domicil of the par- 
ties, is not, under the registry laws of Alabama, essential to its validity. 
Ibid. 


25. A marriage contract must have full force and effect between the parties 
to it, unless vitiated by fraud. De Young v. De Young, 545. 

26. It is the duty of a husband who administers his wife’s separate property, — 
to render her a faithful account of his stewardship. 1 bid. 


, See Practice—Prindle v. Williams, 34. 
See Communrry— Werner v. Kelley, 60, 
Augusta Ins. Co. v. Packwood, T4. 
Wilcow v. Henderson, 34T. 
See Apreat— Mills v. Crocker, 334. 


IMPRISONMENT FOR DEBT. 

1. Where a vendor who sells goods for eash consents that the purchaser may 
ship them before payment, he can not hold the purchaser liable for dis- 
posing of the goods before payment, under the 10th section of the Act 
of 1840, entitled an Act to abolish imprisonment for debt. 

; Keane v. Fisher, 70. 
See Fraup—Trimmell v. Van Cresap, 559. 


INJUNCTION. 

1, Suit was brought on a lost note—there was judgment for the plaintiff, but 
previous to issuing execution, he was required to give security to defend- 
ant against loss in consequence of the reappearance of the note. The 

' bond furnished was received by the judge, who refused to set it aside. 
Held: That defendant could not resort to an injunction on the ground 
of the insufficiency of the bond. * Mills v. Jones, 11. 

2. Where the judgment bears the highest rate of conventional interest, no 

additional interest will be allowed on the dissolution of the injunction. 
Ibid. 

3. A judgment dissolving an injunction which restrains an execution, relieves 
the execution of the restriction, and the property being already under 
seizure, no further notice of seizure is necessary. 

MeMicken v. Morgan, 208. 

4, An error in the advertisement not calculated to mislead, affords no ground 

for an injunction. Ibid. 






















INDEX. 
INJUNCTION, (continued). 

5. A judgment rendered between the parties, dissolving a prior injunction, is 
a bar to any enquiry into the grounds for injunction existing anterior to 
that judgment, and of which the party might then have availed himself. 

Ibid. 

6. Plaintiff sued out execution against the heirs of Poydras. A rule was 
taken by the relator to set aside the execution on the ground, that execu- 
tion could not be granted against a succession belonging to minors—ac- 
cepted by the minors with the benefit of inventory. The rule was dis- 
missed, and the District Court refusing a suspensive appeal, a mandamus 
was prayed for. By the Court: The right of the plaintiff to execute the 
judgment which he has obtained for a sum of money can only be sus- 
pended upon a petition, affidavit and bond given for injunction. C. P. 
298. State v. the Judge of the Second Distriet Court of N. O., 301. 


7. The laws of 183] and 1833, relative to injunction of execution, afford a 
direct remedy against the securities in injunction bonds, which is not ac- 
corded in case of appeal bonds. Ibid. 

8. Petition for injunction to stay a sale, in the answer te which damages 
were asked on the injunction bond against principal and sureties. By 
the Court: The injunction does not arrest a judgment for the payment 
of money ; the Act of 1831 was, therefore, inapplicable, and the surety 
was not a party to the suit. The answer does not contain a re-conven- 
tional demand for damages arising ex delicto—but sets up a claim for 
damages on the bond against the principal and surety—which cannot be 
done in the same suit in which the injunction was granted, unless it is a 


case arising under the provisions of the Act of 1831, where a judgment 
for money is enjoined. Robinson v. Freret, 303. 


INSURANCE. 


1. It follows from the right of the insured to abandon as for a constructive 
total loss, that he has the legal right to recover the whole amount of in- 
surance, and the safe arrival of the merchandize at the port of destina- 
tion, does not divest the right when once acquired. . 

Rogers v. Nashville Insurance Co., 587. 

2. The policy of insurance, and the adjustment of losses thereon, even if sub- 
scribed by the party to be charged, are not negotiable. If they are as- 
signed, the assignee takes them subject to all equitable defences against 
the assured. 

Matthews v. The General Mutual Insurance Company, 590. 


8. An adjustment signed by the insurer in ignorance of frauds practiced by 
the assured which would avoid the policy, may be set aside. Ibid. 


4. Where fraud is set up to avoid a policy, the better practice, probably, 
would be to specify the mode and circumstances of the fraud with par- 
ticularity. Lbid. 

JUDICIAL PROCEEDINGS. 


See Practice—PLEADING—EVIDENCE. 

See Acent— Beatty v. Tete, 129. 

See Res Jupicata—Bisland v. Griffin, 150. 
See Saertrr—Zynch v. Leckie, 506. 





JUDICIAL SALE. 
See Sate JupiciaL. 


JURY. 


1. The record of conviction should show that the jurors who tried the issue 
were sworn. State v. Gates, 94, 


2. Where the jury was sworn, and that fact can be proved, the record of the 
lower court may be so amended as to supply the omission; and thus 
completed, it may, under a writ of certiorari, be laid before the appellate 
court. Ibid. 


8. No distinction is made between the default of a juror who has not appeared, 
and one who after appearing in court was absent when he was called. 
In either case if a sufficient number of the panel are present the jury 
will be completed from them, unless the court, in its discretion, should 
defer the trial, in order to bring the defaulting juror by attachment. 
State v. Lovenstein, 318. 
4. In the First District Court of New Orleans, it is customary for jurors to 
serve from term to term, the terms beginning on the first Monday of each 
month. State v. Martinez, 580. 


JUSTICES OF THE PEACE. 


1. Justices of the Peace who preside over the trial of slaves have the power 
to grant and refuse new trials. State v. Slaves Lethe et als, 182. 


LANDLORD AND TENANT AND LEASE. 


* 1, A bona fide possessor is liable for rents, only from the institution of the 
the suit. OC. C. 495. Steel v. Smith, 171. 


2. Plaintiff in a petitory action cannot recover rents from a warrantor whom 
the defendant has called in to defend the suit. Ibid. 


8. The value of the right of occupying the leased premises belongs to the 
tenant—and when the right of a deceased tenant is sold, its price is sub- 
ject to the privilege created by Act of 17th March, 1852. 

. Succession of Lanzetti, 329. 

4, The amount due for rent on a lease executed during the community, is a 
debt of the community, and the lessor has a right to demand an account 
from the administrator of the deceased wife. 

Succession of Hayden, 336. 

5. There having been no agreement between the parties to renew the lease, 
and the privilege of renewing it either for three or six years accorded to 
the defendant by an express stipulation not having been exercised by 
him; the effect of his holding over after the expiration of the term of the 
original lease, was to constitute a tacit re-conduction from mouth to 
month. Dolese v. Barberot, 352. 

6. It is the duty of a tenant so to use the property of which he has the pos- 
session, as not to destroy it; otherwise he is liable for damages. 

Druhan v. Adam, 527. 


See CoxsritvTION AL Law—Succession of Lanzaetti, 329. 
See Sate—Brown v. Martin, 504. 










































INDEX. 
LEGACY. 





See WiLLs ann TesTAMENTS. 
LETTING AND HIRING. 


* 1, Though the person hired is entitled when discharged to wages for the time 
he has served, he is liable for damages which may have resulted from 
his wrongful acts, and these damages may be deducted from his wages. 

Taylor v. Patterson, 251. 

2. In an action for wages by an overseer, who has been discharged by his 
employer for good cause ; it is competent for the Judge to enquire not 
only into the character of the wrong complained of by the employer, but 
also to include in his estimate the inconvenience to which he was sub- 
jected until he could get another overseer. Ibid. 





8. The general rule that the inexecution of contracts gives rise to a claim for 
damages, laid down in Article 1924 of the Civil Code, is applicable to the 
contract of hiring. Ibid: 

See Contract— Wardens of the Church of St. Louis v. Kirwan, 31. i 


LIEN. 
See Priviceces anp Liens. 


MALICIOUS PROSECUTION. 


1. If the plaintiff had been indicted for the offence and tried, and upon all 
the evidence, the jury had deliberated as to his guilt, that fact would be 
admissible as evidence of a probable cause. But doubts which the 
Judge may have entertained and expressed on a preliminary investiga- 
tion, not involving all the evidence, as to the guilt or innocence of the 
accused, ought not to be received as want of probable cause in an action 
for malicious prosecution, Hall vy. Acklen, 219. 


2. In an action for malicious prosecution, the plaintiff is bound to prove both 
malice and want of probable cause. But malice may be inferred from 
the want of probable cause. It is an inference which the jury may or 
may not draw from the want of a probable cause. Ibid, 


MANDAMUS. 


1. The Supreme Court will not issue writs of prohibition and mandamus, 
where the party has an adequate remedy by appeal. 

State v. Judge of the Sixth District Court, 250. 

2. The Supreme Court refused to issue a mandamus to a District Judge to 
grant an injunction to restrain the execution of a judgment, it appearing 
that the judgment was for less than $300. 

State v. the Judge of the Sixth Judicial District, 350. 


8. A mandamus will not lie to compel a clerk to issue an execution for ar- 
rears of alimony, where it does not appear that an application and a pro- 
per showing has first been made to the Judge who rendered the decree 
for alimony. Compton v. Airial, 496. 

4. Mandamus against defendants to compel them to levy a tax to an amount 

sufficient to pay plaintiff’s judgment refused. And, by the Court—How- 

ever general and comprehensive the disposition of Art. 880 of the Code 
of Practice may be, we assume that the power of courts to issue the writ 
of mandamus must be restricted to the cases in which their authority 
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MANDAMUS, (continued). 


can be vindicated by the enforcement of the process. We are unable to 
perceive how this can be done in this case. 
Bassett v. School Directors, 513. 
MANDATE. 


1, It is a general rule of the contract of mandate, that the principal is only 
bound to execute the engagements of his agents, conformably to the 
power which has been conferred. C. C. 2290. Buchanan, J. 

New Orleans v. St. Romes, 578. 

2. A mandatary, under a special power, must confine himself strictly within 
the limits assigned to him, and those dealing with him must, at their 
peril, see that he does not exceed his authority—but they need not, in 
search of his powers and their limitations, look beyond the instrument 
of mandate. Buchanan, J. Ibid. 

, See AGENT—ATTORNEY. 

MARRIAGE. 
See HousBanp AND Wire—Commoniry. 


MINORS. 


1. In a sale, for the payment of debts, of property belonging to a succession 
in which minors are interested, it is not necessary to observe the formal- 
ities required by law for the alienation of minors’ property, the interest 
of such minors being considered merely residuary. 

Succession of Ira Smith, 107. 


2. The fee of counsel for filing the account of the tutor, is an expense charge- 
able to the minor, under Art. 352, C.C. Whittikam v. Swain, 122. 
8. Action to annul an adjudication of community property made to plaintiff’s 
father. The grounds for setting aside the adjudication were, that : 
Ist. The family meeting was not composed of the nearest relations. 
Ferrier v. Ferrier, 428. 


2d. No representative of the then minor was cited to show cause why 
the decree of adjudication should not be reversed. I bid. 
8d. The members of the family meeting were not notified three days be- 
fore it was held. 1 bid, 
4th. The notarial inventory, to which the decree of adjudication refers 
for the price, is null, because the appraisers were not* appointed by the 
Judge. Held: That there was no authority to annul the adjudication 
by reason of these informalities—the minor having been regularly repre- 
sented—and there being no fraud, or other matter alleged, that would 
make it against good conscience to ‘enforce the decree. If the informali- 
ties were remediable at all, they were remediable by appeal. bid. 


7. Where a special mortgage has been lawfully given in lieu of the general 
mortgage on the property of the surviving spouse, for the minor’s inter- 
est in the succession of the deceased parent, the minor, when he becomes 
of age, should not be heard in an attempt to burthen the property of his 
parent with a general mortgage, the special mortgage being sufficient to 
secure his rights, and the attempt to substitute the general mortgage, 
resting upon mere informalities in a family meeting. Ibid. 


See JupiciaL Sate—Gilmore v. Gilmore, 197. 
See Tutors—TZegart v. McCaleb, 259. 
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MORTGAGE. 


1. A person receiving a quit claim, does not thereby acknowledge the party 
granting it to be the true owner of the property ; and where it does not 
appear that the latter was the owner, a judgment against him, not re- 
corded at the time of the quit claim, will nov affect the property aban- 
doned. Gailard y. Nicolas, 176. r 

. The reinscription of a mortgage as prescribed by Article 3,838 of the Civil 
Code, is indispensable to the enforcement of the mortgage against third 
persons. The institution of a suit on the mortgage or a litigation in re- 
spect to it does not dispense with the reinscription. 

Young v. City Bank, 193. 

. The registry of a judgment obtained against the husband, after the death 
of the wife, does not create a mortgage on the share of the deceased wife 
in the real estate of the community—but it does on the husband's share. 

: Succession of Mrs. Hayden, 326. 

4. And a mortgage on the husband's share cannot be canceled in a proceed- 

. ing in which the judgment creditor is not represented. Ibid. 

5. Under the Act of 1848, the Parish Recorder is fully authorized, to erase 
from his books a mortgage after its peremption, and in the absence of 
fraud one is not bound to look beyond the certificate given by the re- 
corder to that effect. Syer v. Bundy, 540. 

See Jupician Sace— Whitehead vy. Wiley, 214. 

NEW ORLEANS. 

1. The Council of the late Third Municipality, elected for 1851, was incom- 
petent to impose a tax fora past year. The Statute of the 18th March, 
1850, entitled “ An Act relative to the city of New Orleans,” designed 
that the taxing power of the Municipal Council should be exercised pro- 
spectively. City of New Orleans v. Philippi, 44. 

2. The ordinance of the city.of New Orleans of 19th March, 1834, which 
makes it unlawful “to build any stable, or establish any cowhouse in 
the interior of the city, or any of the incorporated suburbs”—cannot be 
construed to apply to such additions to the limits of the city as subse- 
quent legislation might make. New Orleans v. Anderson, 333. 

8. The city of New Orleans has the right to sue for the tax imposed under 
the city ordinance passed in conformity with the Act of the Legislature, 
of the 12th of March, 1852. * * New Orleans v. Graihle, 561. 

NEW TRIALS. 

1. Justices of the Peace, who preside over the trials of slaves, have the power 
to grant and refuse new trials. State v. Lethe et als., 182. 

See Eviwence—State v. McClanahan, 210. 

NOVATION. 


1. Novation is not presumed; the intention to novate a debt must be clearly 
deducible from the terms of the agreement, or acts of the parties. In 
ascertaining the intention, all the attending circumstances must be con- 
sidered. Pattison v. His Creditors, 228. 

2. Novation is not presumed; the intention to make it must clearly result 

from the terms of the agreement, or by a full discharge of the original 

debt. C. C., 2186. Patrick v. Murphy, 497. 
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OBLIGATIONS. 


1. Plaintiff's slave went on board of a steamship to sell milk to the steward 
of the cabin. The planks which constituted the staging slipped, the 
slave fell into the river and was drowned ; the plaintiff sued the owner 
and master of the vessel for the value of the slave as damages, on the 
ground that they neglected to have a proper means of communication 
between the steamer and the shore. Held; The master and owner were 
under no legal obligation to provide for the slave the means of ingress 
and egress to and from the vessel. ° Dowty v. Templeton, 549. 


OVERSEER. 
See Lerrixe axp Hinixo— Taylor v Patterson, 251. 


PARTITION. 


1. The judgment of the court ordering a partition, did not direct in what 
manner the partition was to be made, nor did it appoint a notary to 
make the same. Held: The irregularities in the form of the judgment 
of partition of the nature of those charged, are the subject of appeal, 
rather than of the action of nullity. Buchanan, J., Ogden, J., Voorhies, 
J. and Campbell, J., concurring. Slidell, C. J., dissenting. 

Gilmore v. Gilmore, 197. 


2. A mortgage granted by one of the heirs on his individual share of the pro- 
perty belonging to the succession, cannot affect the right of the other 
heirs to demand a sale of the property to affect a partition. 

Gilmore v. Menard, 212. 
PARTNERS AND PARTNERSHIP. 


1, A dormant partner need not be joined in an action by the ostensible part- 
nership. Keane v. Fisher, 70. 
2. A fictitious partnership entered into by a debter to cover his property, 
will not prevent a creditor from seizing and selling under execution the 
interest of such debtor in the stock of goods. 
Oppenheim v. Loovis, 261. 
8. A commercial firm in New Orleans, styled “Caldwell & Hickey” and com- 
pesed of John Caldwell and Daniel Hickey, was dissolved in 1841, 
when the partners removed to Baton Rouge, where they afterwards re- 
sided. They established a planting partnership in East Baton Rouge, 
under the same name, “Caldwell & Hickey.” In 1848 Caldwell ob- 
tained an advance from a factor, which enured to the benefit of the plant- 
ing partnership, and gave a note signed “Caldwell & Hickey,’’ with 
MeCalop as surety. ‘Stewart, the executor of McCalop, who, as surety, 
had paid the note, sued Caldwell,4& Hickey as commercial partners. 
There had been no published notice of the dissolution of the New Or- 
leans partnership, but its members had wholly withdrawn from mercan- 
tile business and never used the old mercantile name, as such, subse- 
quently to its dissolution. McCalop, who resided in West Baton Rouge, 
not far from the residence and planting establishment of the defendants, 
never dealt with the New Orleans firm, or looked to it with any view of 
responsibility; therefore held: That Hickey was only liable, as an ordi- 
nary partner, for one-half of the amount. Stewart vy. Caldwell, 419. 
4, If one of the members of an ordinary partnership, without authority, sign 
the partnership name to a note, the partner, who has knowledge of its 
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PARTNERS AND PARTNERSHIP, (continued). 


existence and does not object, and to whose benefit the consideration for 
which it was given enures, is jointly bound ; but where the partner sign-' 
ing the firm name had no authority to give the note, the copartner who. 
had no knowledge of its existence, and neither ratified nor received any 
benefit from it, is not bound. Lbid. 


5. An instrument in this form: “We jointly and severally promise,” and 
bearing the signatures of “Caldwell & Hickey,” an ordinary partnership. 
and of “James McCalop,” exhibits on its face two debtors in solido, to 
wit: one solidary debtor, the firm of Caldwell & Hickey, and another 
solidary debtor, James McCalop. Ibid. 


6. A partner, who, on the dissolution and settlement of the partnership af- 
fairs, gives to his co-partner a note for the balance found against him 
may, when sued’on the note by the partner, impeach its validity for 
fraud, without resorting to a direct action to annul the contract of dis- 
solution. Powell v. Graves, 435. 


7. By the laws of Mississippi, the Sheriff under an execution on a judgment 
against one partner for his separate debt, can only sell the actual inter- 
est which that partner has in the partnership, after the partnership ac- 
counts are settled. Fraser v. Thorpe, 518. 

8. Plaintiff and defendants owned a plantation in partnership. Diffiulties 
arising between them, the property was placed in the hands of areceiver, | 
and arbitrators, clothed with the powers of amicable compounders, ap- 
pomted. After flagrantly violating the award and usurping the admin- 
istration of the property, defendants confessed a judgment in favor of a 
mortgage creditor, who seized and sold the property. At the sale, plain- 
tiff, through friends, bought the property, and defendants claimed 
the benefit of the purchase for the partnership. By the Court: A 
partner has no right to prefer his own interest to that of the firm, nor 
deprive the partnership of a profitable bargain, by taking it to his own 
account. Lowry v. Cobb, 592. 


9. But plaintiff had faithfully submitted to the award, by which the 
partnership property was placed under the administration of a re- 
ceiver, and which award defendants were bound by every consider- 
ation of partnership and moral duty to respect. Without any just 
cause, they wrested the possession from the receiver, diverted to their 
own-use the crops which had been sacredly appropriated to purposes 
vitally necessary to the protection of the partnership interests—awak- 
ened the distrust of an important creditor, and occasioned, if not invited, 
a forced sale by this creditor of the partnership estate, under his mort- 
gage. When plaintiff thus saw his own ruin impending by the bad faith 
of his co-proprietors, who thus flagrantly violated the compact for their 
common preservation, the instincts of self defence necessarily compelled 
him to seek the assistance of his friends; and having sheltered himself, 
in some degree, through their interposition, from the calamity which 
would otherwise have crushed him, the promoter of the mischief has no 
equity to share the shelter with him. Ibid. 


See Facts—Shaw v. Gandolfo, 82. . 
See Practice— Wahcorth v. Henderson, 339. 
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PAYMENT, IMPUTATION OF. 

}, On the Ist of January, 1841, A. bought a slave for the price of $1200, pay- 

able in three equal annual instalments, which bore ten per cent. interest 

after maturity. On the Ist of January, 1845, the purchaser paid $300 ; 

the question being how the payment should be imputed, Held: it must 

be imputed as indicated by C, C., Art. 2160, first to the interest accrued 

on the whole debt, without reference to the instalments, and not to the 

extinguishment of the instalments, principal and interest, in the order of 

their maturity, without reference to any interest that might have ac- 

crued on a subsequent instalment at the time of the particular pay- 
ment. Smith v. Nettles, 455. 


PLEADING. 


1, The plea in compensation is in the nature of a demand, and should set 
forth as explicitly the manner in which the party, who claims the bene- 
fit, acquired his right, with every circumstance of time, place, &c., as if 
the matters offered in compensation, were the subject of a direct action. 

Alexander vy. Seccomb, Brooke & Adama, 6 


2. An exception that petition shows no ground of action, admits the truth of _ 
all the allegations of the petition; but if the exception be overruled, the 
defendant will have leave to answer over. 

Bulalie and her Children v. Long & Mabry, 9. 

8. The general rule is, that a married woman cannot sue or be sued. Where, 
therefore, a married woman brings an action, she must show, by proper 
averments, that she is within the exception to the rule. 

Cowand v. Pulley, 12. 

4. A party cannot be admitted to prove what he has not alleged. The gene- 
ral issue reduces the controversy between the parties to the question of 
the truth or falsity of the plaintiff’s allegations, and the legal effect of the 
facts when proved. Wells v. St. Dizier, 119. 


5. The petition alleged that defendant had taken possession of the property 
in dispute without title, Held; under a general] denial, defendant could 
not give evidence of title. Ibid. 


Even if the allegations be indefinite, yet if it appears from the previous 
proceedings in the cause that the opposite party had sufficient notice of 
the nature of the demand or defence intended to be advanced, and could 
not have been surprised, evidence to support such demand or defence 
will be received, Slidell, C. J. » dissenting, Campbell, J. concurring. 
Ibid. 

7. A plea of payment which makes no reference to the date and manner of 
payment, but which states that at the request of plaintiff the several sums 
were paid to the persons named, who were hands in his employment, is 
sufficiently explicit to authorize the reception of proof to sustain the plea. 

Ward v. Acklen, 448. 


8. A wife sued her husband for separation of bed and board; the husband 
responded, “that his wife had been unfaithful to the marriage bed ; that 
she had committed acts of adultery since her marriage, and even since 
the institution of the snit,” Held: The allegations of adultery were too 
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PLEADING, (continued). 


vague to allow the introduction of evidence of any specific act of adul- 
tery—no particulars of time, place or person, being given. 
Compton v. Compton, 499. 


9. The plaintiff charged in his petition, that defendant “had debauched a 
young woman who stood in the relation of daughter and servant to him, 
by means whereof he lost her services and was put to great expense.” 
There was no allegation that either violence or craft was used by defend- 
ant. Held: The nature of the title by which the plaintiff sued, was not 
disclosed with sufficient clearness, Wooten v. Geisser, 523. 


10. A prayer for general relief may be available in certain cases ; for instance, 
it may be aptly called in aid to explain vague and obscure allegations or 
averments, but for no other purpose. Syer v. Bundy, 540. 


See Lxcacr—Simonde v. Byrne, 98. 

See Sequestration— Wells v. St. Dizier, 119. 

See Compgnsation— Davis v. Stone, 126. 

See Evipence— Macon v. Wilson, 178. 
Lecourt v. McBean, 459. 


PLEDGE. 


1. Syndic of pledgor alleged, that bills receivable were pledged and delivered 
to defendants for simultaneous advances. He neither impeached the 
good faith of the transaction, nor showed by any injury to creditors, but 
merely objected to an informality in these pledges, by reason of an omis- 
sion to endorse the bills receivable, as prescribed in the Art. 3123 C. C. 
Held: That the syndic cannot, upon a mere formality of this sort, dis- 
turb the pledge. Partee v. Corning, 539. 


POLICE JURY. 


1. A strict compliance with the law and police regulations must be shown, 
to legalize a sale of land made to pay for work done on roads; and such 
proceedings must be closely scrutanized. 

Michel vy. Police Jury of Terrebonne, 67. 

2. Plaintiff built a road on the land of a non-resident, under a contract with 
defendant. Plaintiff showed that in consequence of the neglect of the 
parochial authorities to notify the non-resident, a proceeding against him 
wold have been ineffectual. Held: That as the proceeding against the 
land would be nugatory, he might proceed at once against the Police 
Jury. Ibid, 

PRACTICE. 


1. An exception that the petition shows no ground of action admits the truth 
of all the allegations of the petition; but if the exception be overruled, 
the defendant will have leave to answer over. 

Eulalie and her Children v. Long & Mabry, 9. 


2. Where the usage proved is not in conflict with the law, the court may call 
the attention of the jury to it. Keane v. Fisher, 70. 

3. Citation to appear, or an actual appearance in court, is indispensable to 
affect the rights of a party by judicial proceedings, except in the case of 
creditors, where the law has declared public advertisement of notice to 
them to oppose an account, equivalent to citation. 

Augusta Ins. Co. v. Packwood, 74. 
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PRACTICE, (continued). 


4. After argument of an exception, but before judgment thereon, plaintiff 

claimed the right of making proper parties by amendment, in case the 

_ exception should be sustained. Held: Plaintiff bad not the legal right 
to. qualify the submission of the exception to the decision of the court. 
Nesom v. D’ Armand, 161. 

. Under a rule of the Fourth District Court of New Orleans, no amendment 
of petition or answer can be allowed after the case has been set for trial. 

Leggett v. Potter, 184. 

. After the cause had been set for trial, defendant sought to amend his an- 
swer and urge the defence that the plaintiffs had made an assignment, . 
and were no longer owners of the note sued on. He also stated under 
oath that these facts were not known to the defendant at the time of 
filing his original answer. Held : That the affidavit was defective in not 
stating that the facts were not known to defendant before the cause was 
set for trial. Ibid. 

. Where the proceedings are ex parte, and without notice to the party whose 
rights are to be affected, the forms of law must be strictly complied with. 

Shelden vy. Miller, 187. 


. The plaintiff held the appointment of the Governor, of liquidator of the 
Clinton and Port Hudson Railroad Company. An exception to the com- 
petency of the petitioner to hold the office was taken. Held; The court 
will not go behind the appointment, and upon a collateral issue scrutin- 
ize the qualifications of the person appointed. Haynes v. Carter, 265. 


. In an action by the liquidator for a contribution to pay the debts of the 
company, against third possessors of property mortgaged for the pay- 
ment of the stock, the amount, assumed by him, necessary to be contri- 
buted, by each share of the capital stock, need not be fixed with math- 
ematical precision, and can only be enquired into on a trial of the merits, 

1 did, 

. It is settled at the common law, that service on all the members of a com- 
mercial firm individually, is necessary to bring the parties into court, 
whether the institution of the suit was before or after the dissolution of 
the parfnership. Walworth v. Henderson, 339. 


. In an action against the members of a commercial partnership, where only 
one member was served with process, and the attorney employed by 
him appeared for the defendants gencrally, and judgment was rendered 

_ against all of the defendants—Held: That such a judgment in Missis- 
sippi was regular, and could only be inquired into by the defendants 
who were not served with process making affidavit of that fact, and that 
they never employed the attorney, and on showiig also that they had a 
good and legal defence to the action of which they might have availed 
themselves if notice had been given. Thid. 


12, The following agreement is sufficient as a confession to authorize @ 
judgment against the obligors and dispenses with service of citation and 
petition: ‘“ We waive citation and service of petition, and confess judg- 
ment according to the prayer of the petition of IZ V. Babin within, for 





INDEX. 


_ PRACTICE, (continued). 





the sum of three hundred and thirty-five dollars and ninety-two cents, 
with interest thereon at the rate of eight per cent. per annum, from the 
first of January, 1849, until] paid, and costs of suit, with stay of execu- 
tion until the 1st of December, 1849. March 16, 1849. (Signed) James 
C. Dawson, Mary Ann Dawson.” Dawson v. Babin, 357. 


13. L. hired a slave to S.; the slave absconded, and L. brought suit against 
8. for its value. S. pleaded that since the hiring he had discovered that 
the slave was free. L. then called his vendor in warranty, who excepted 
to the proceeding. Held; L. had no right to call his vendor in war- 
ranty, although it was not improper to give him this judicial notice of 
the allegation of the freedom of a slave which he had sold. 

Lusk v. Swan, 367. 


14. A defendant cannot be bound by a judgment where no judgment by de- 
fault was rendered and no issue joined. Succession of Whitten, 417. 


15. The verdict of the jury was for $4000, “value of paraphernal property,” 
and the decree of the court was: That the plaintiff recover of the de- 
fendant $4000, “being the amount of her paraphernal property received 
by him and in his possession.” Held: The judgment is a substantial 
compliance with the requirements of the law, and is sufficiently respon- 
sive to the verdict. DeYoung v. De Young, 545. 


16. Where a proceeding was had by rule to annnul an execution, and no ob- 
jection was urged in the court below, it is too late to make it in the Su- 
preme Court. Conery v. Heno, 587. 

See Aprrat—Roman v. Forstull, 19. 
State v. Muldoon, 24. 

See Jury—<State v. Gates, 94. 
See Acent— Beatty v. Tete, 129. 
See Deposiriox—Ferriber v. Latting, 169. 
See Huspaxp anp Wire—Gilmore v. Gilmore, 197. 
See Curator ap noc—Stephens v..Graves, 289. 
See Ixsunction—State v. Judge of the 2d. Dist. of N. O., 301. 
See Acrion—Cronan v. Ewecutora of McDonogh, 302. 

Ross v. Crockett, 387. 


PRESCRIPTION. 


1. A slave may acquire a prescriptive title to his liberty under Article 3510 
of the Civil Code. Eulalie and her Children v. Long & Mabry, 9. 


2. This was an action on a promissory note to which defendant plead pre- 
scription. The proof, to sustain the plea, was that the note was exhib- 
ited to defendant and inquiry made as to what he would do in regard to 
it ; defendant answered he would not pay it ; that it was a debt of A. Z. 
Addison & Co.i{of which firm defendant was a member]; that they had 
compromised nearly all their debts at fifteen cents on the dollar; that he 
was willing to pay that amount on the face of the note and take it up, 
but that he would not pay any more. The witness could not state whe- 
ther defendant used the word debt or note, or whether he used either, 
when alluding to it as one of the obligations of the old house of A. L. 
Addison & Co. Held: This was not a suffieient acknowledgment to 
interrupt prescription. Lackey v. Maemurdo, 15. 
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PRESCRIPTION, (continued). 


8. The interruption of prescription affects the rights and obligations of the 
parties to the contract. The proof, therefore, of the assent to such 
change on the part of the debtor, should be clear and unequivocal; the 
assent need not be express—it may be inferred; but the circumstances 
should be such as to justify a reasonable presumption that the debtor 
was willing so to change his position for the creditor’s benefit. bid. 


. Where a debtor proposes to compound with his creditors by paying them 
a certain percentage on their debts, he makes an explicit acknowledge- 
ment of the amount due to them. Ogden, J., dissenting. Ibid. 


. Article 356 of the Civil Code creates a prescription of four years com- 
mencing from the day of the majority, for the action of the minor against 
his tutor, respecting the acts of his tutorship. 

Kellar v. Ridgeley, 48. 


. Under the Spanish law, property could be acquired by prescription against 
the crown. At least, we find no exception in its favor, nor any princi- 
ple which prevents the operation of the laws of prescription. Under our 
Code we find no express exception in favor of the State. 

Pepper v. Dunlap, 187. 


. In order to acquire prescription by the possession of ten years, founded on 
a just title, it is necessary, among other requisites, that the natural pos- 
session, which must be acquired by the actual and corporeal detention 
of the property, should have preceded that of the civil possession. 
Where a person has once acquired the natural possession, tlie mere in- 
tention of possessing, suffices to preserve the civil possession in him, and 
this intention is always presumed. Kittridge v. Hebert, 154. 


. The rule “contra non valentem ageri,” cannot avail the plaintiff, when 
prescription has been acquired before the debtor absconds. 
Gamble v. McClintock, 159. 


. A promise to pay a debt upon a condition, which has been fulfilled, 
amounts to a renunciation of prescription. Ibid. 


. Judicial pursuit of the principal, interrupts prescription as to the sureties. 
C. C., 3518. Mullen v. Scott, 173. 





. Abstracts of certificate of entry, attested by the register of the land office 
to be on file, and agreeing with the register of sales and records of his 
office, if admissible in evidence, are insufficient to form the basis of a 
petitory action; and where such was the only evidence of title exhibited 
by defendant from the United States, and there was no location shown 
of land thus claimed, under the proper officers of the Government; 
Held: That defendant had not a title translative of property which 


would sustain the plea of prescription of ten years. 
Basseron v. McRae, 281. 


12. Change of residence by the maker of a promissory note will not interrupt 
prescription—where such change is known to the plaintiff—and where 
the collection of the note has not been shown to be impracticable. 

Suydam vy. Kinney, 316. 
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_ PRESCRIPTION, (continued). 
. 13. S. B. died, leaving an infant child; his widow, very shortly after his 
death, lived in concubinage with W. R., who took possession of the pro- 
perty of the deceased and treated it as his own, and to whom, some years 
later, she was married. The property of S. B. was never inventoried nor 
administered, nor did the widow take out letters of tutorship of her mi- 
nor child by the first husband. When about twenty-eight years of age, 
. the child of S. B. sued the succession of W. R. for her interest in her fath- 
er’s estate, of which he had taken possession. To this action the de- 
fendant pleaded the prescription of four years, under Article 356 of the 
Civil Code. Held: that W. R. was in no sense a tutor, but rather a 
self-constituted agent or intermeddler, and that the prescription of four 
years was inapplicable. Succession of Regan, 364. 
14. Plaintiffs sued on a promissory note; and on motion of their counsel, it 
was ordered “that judgment be rendered against plaintiffs as in case of 
nonsuit.” Held: that this was a voluntary discontinuance of plaintiffs’ 
suit under Article 3485 of the Civil Code, and therefore the interruption 
of prescription from having instituted the suit, shall be considered as 
never having happened, although it appeared probable from the record 
that the discontinuance was made with the view of reviving the suit un- 
der more favorable auspices. Dennistoun v. Rist, 464. 


See Cornporations—Stark v. Burk, 341. 
See Supreme Court—Stark v. Burk, 344. 
See Facts (for action on stale demand), 476. 


PRESUMPTION. 
See Evipxnce—Bell v. Hardy, 547. 
Mithoff v. Dewees, S50. 


PRIVILEGES AND LIENS. 


1. The vendor cannot exercise his privilege on goods sold to the husband, 
after they have been purchased by the wife under a seizure and sale 
against the husband to satisfv her dowry. 

Seignouret v. Gardanne & Wife, 4. 

2. R. B. & Co. obtained judgment against G., issued an execution under which 
the sheriff seized a tract of land and advertised it for sale on a day stated. 
By consent of the parties the day of sale was postponed: G. died, and 
his administrators sold the land which had been seized. Held: that as 
there was nothing to show that the property continued to be under the 
operation of the seizure until the opening of the succession the seizing 
creditor had no lien on the proceeds of sale. 

Succession of Gaulden, 205. 

3. An artisan has a right to retain the thing which he has repaired, until 
payment of the price of the repairs. Art. 3184 O. C. gives to the arti- 
san not merely_a privilege, but a right of retention. 

Gayarre v. Tunnard, 254. 

4. Plaintiff leased from Municipality No. One “ the privilege of the ferry front 
of Municipality No. One.” Held: if this be an exclusive privilege at all, 
it is only so as regards the landing on the left side of the river—for the 
opposite bank was no part of the front of Municipality No. One, as de- 
fined in the first section of its Act of incorporation. 

Murphy v. Police Jury, 484. 
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PRIVILEGES AND LIENS, (continued). iid 


5. The privilege of a commission merchant or consignee for advances, does 

: not attach, until the property on which the advances are predicated comes 

* into the possession, actual or constructive, of the party claiming the pri- 
vilege. Hamilton v. Campbell, 531. 


6. A furnisher of materials who has contracted with the undertaker, has no 
action against the owner who has paid the undertaker. The mere fact 
that the proprietor has accepted and paid orders drawn on him by the 
undertaker in favor of the material man, does not bind him beyond his 
actual acceptances. Moores v. Heinn, 549. 


See Sroprace iv Transrro—Marshall v. Fall, 92. 
See Domic.— Thorn v. Tyson, 231. 

See Sate—Nelson v. Simpson, 811. 

See Garnisument—McRae v. Austin, 360. 


PUBLIC LANDS. 


1. The plaintiffs claimed several parcels of land, some of them’ by virtue of 
patents, others by virtue of entries for which patents had not issued. 
The defendant claimed the same land under certificates of confirmations ° 
by the Register and Receiver of the Land Office, embraced in their re- 
ports, confirmed by Acts of Congress anterior to the dates of the patents _ 
and entries. The plaintiffs contended that the boundaries of the defend- 
ant’s claims were vague and uncertain, and required to be fixed by offi- 
cial surveys to complete the title to any land whatever. Held: The con- 
firmations which conflict with the plaintiff’s patents and entries, were 

‘ Susceptible of a precise and definite location by reference to the previous 
surveys which were on file in the Register’s office. From them it ap- 
peared that the lands entered by the defendant were necessarily em- 
braced within the boundary of the confirmations—and such being the 
case, the Acts of Congress confirming the claims reported on favorably 
by the commissioners, are equivalent to patents, It was the duty of the 
government to cause resurveys to be made, so as to separate the private 
claims of defendant from the rest of the land embraced in the township. 
The failure to do so could not prejudice the defendant nor the plaintiffs 
under subsequent entries. Beatty v. Michon, 10% 


2. When confirmations correspond substantially with the description of the « 
land in the certificates of confirmation, it must be presumed that the 
confirmations were made in reference to them. LT bid. 


8. A party who enters land subsequent to the confirmation of the claim of 
another to it, is entitled to no other notice than that which the govern- 
ment should give by causing the confirmed claims to be truly entered on 
the township map. Ibid. 


4, The patent for lands issued under the authority of the United States, is 
conclusive evidence of their severance from the public domain, and of 
the divestiture of title from the United States, which may have remained 
in them notwithstanding a sale and receipt of the price by its officers, 
But the issuing of the patent does not affect any rights subsisting be- 
tween third persons and the patentee, growing out of ccntracts in rela- 
tion to the land covered by the patent. The patent, to whomsoever 
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| PUBLIC LANDS, (continued). 


issued, inures to the benefit to the party to whom the patentee is bound 
to convey it, or for whose use he ought in law to hold it. 
Pepper et al. v. Dunlap, 187. 


5. It is true there is a statute of the United States against the survey and 
settlement of the public lands, by individuals, passed in 1840. But since 
that period, the policy of the government on this subject, has been en- 
tirely changed, and has tended to encourage actual settlers on the public 
lands; and the several préemption Acts, and those for the relief of set- 
tlers, are in this sense, and the whole legislation of Congress is in that 
direction. It seems to be a necessary consequence of this policy on the 
part of the government, that courts, in determining on the rights of indi- 
viduals under it, should act concurrently with it. Ibid. 


6. A confirmation by an Act of Congress amounts only to a relinquishment 
of all claim on the part of the United States, leaving the title as it would 
have been under the former government. ittridge v. Hebert, 154. 


7. Until a patent issues, the title of the United States is not divested, but is 
still under the control of the land department, which may cancel a sale 
or set aside an illegal entry, and its action cannot be reviewed by a State 
court. Ibid. 


8. The proviso to the Act of 3d March, 1811, declares that until the final de- 
cision of Congress thereon, no tract of land shall be offered for sale, the 
claim to which has been in due time and according to law presented to 
the Recorder of land titles in the District of Louisiana. A claim’ to the 
land in controversy was made in 1836, and prosecuted until 1844, when 
patents issued. The plaintiff's claim rested on entries made in 1839. 
Held: That under the proviso of the Act of 3d March, 1811, no entry of 
the land could be made, a claim for it being then pending. And by the 
Court :—The entries made in 1889, in which the floating claims of the 
plaintiff originated were in violation of law—null and void. And as 
floating claims are liable to the same disabilities as the original préemp- 
tion from which they are derived, the nullity extends to them. 

Millaudon vy. Poydras, 488. 


5 


» QUIT CLAIM. 


1. A person receiving a quit claim does not thereby acknowledge the party 
granting it to be the true owner of the property. 
Gaillard v. Nicolas, 176. 


REDHIBITION. 


1. The circumstance that a slave is not a cook does not constitute a redhibi- 
tory defect, unless that quality was the principal motive for the pur- 
chase. OC, C. 2507. Buhler vy. MeHatton, 192. 


RES JUDICATA. 


1. Some of the heirs of M. brought suit against the others for a partition 
and prayed that the court would allow certain charges and expenses 
which had been incurred in the administration ; among other items, one 
of $2000 in favor of G.S.S. Judgment having been rendered for this 
sum, one of the heirs, T. M. G., the present defendant, appealed. The 
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RES JUDICATA, (continued). 


Supreme Court reduced the judgment to $1000. Pending the appeal, 
the judgment was assigned to the present plaintiff, who sued T. M. G. 
for $2000, to which he pleaded the judgment against him for $1000 as 
res judicata, The plaintiff responded that the judgment was rendered 
in a cause to which G. S. S. was no party. Plea of res judicata sus- 
tained—and Held : The assignee of a litigious right, cannot claim te be 
a stranger to the suit pending. A defendant in whose favor such suit 
shall be decided, after the assignment, cannot be forced to litigate the 
matter over again with plaintiff’s assignee. 
Bisland vy. Griffin, 150. 

See Sunerx—Mullen v. Scott, 173. 


1. A purchaser cannot be compelled to complete the sale in conformity with 
the proces verbal of the auctioneer, when the proces verbal varies both 
from the advertisement and the order of sale. 

Burk v. His Creditors, 1. 

2. Until the thing sold is delivered to the buyer, the seller is obliged to guard 
it as a faithful administrator. C. C. 2448. But where the buyer’sagent — 
places the thing purchased in an exposed condition and it is damaged, 


the purchaser cannot recover. Fearn v. Maltby & Co., 8. 
8. A sale is not divested of its character as a cash sale by a delivery before 
payment. Keane v. Fisher, 70. 


4. Where a vendor who sells goods for cash consents that the purchaser may 
ship them before payment, he cannot hold the purchaser liable for dis- 
posing of the goods before payment, under the 10th section of the Act 
of 1840, entitled, an Act to abolish imprisonment for debt. Ibid. 

5. Where the quantity of land is not mentioned in the title and no boundary 
is given in the rear, the sale cannot be considered as one per aversionem, 
except so far as to entitle the purchaser to take all the land between 
the boundaries designated on the front; and the plaintiff cannot, under 
a title which calls for “twenty-five arpents or more in depth,” extend 
the rear line. Landry v. Tullier, 100. 

6. Where the description of the land is by reference to the adjoining tene- 
ments, and it is sold from boundary to boundary, no action can be main- 


tained for a diminution of price on account of a deficiency of quantity. 
C. C. 2471, 850. Nichols vy. Adams, 117. 


7. The vendor being without fraud—the vendee cannot resist the payment 
of the price for defect of title, when he himself has perfected the title 
by improper and deceitful means—the object of which was to prevent 
the recovery of the purchase money. Under such circumstances, the ven- 
dee is only entitled to a credit for the money paid by him to perfect the 
title. Pepper v. Dunlap, 187. 


8. A purchaser who, as part of the consideration of his purchase, stipulated 
with his vendor to pay a debt due by him, may, when sued by the per- 
son to whom the debt was due, set up the same equities that he has 

against the vendor himself. The creditor and the person to whom the 
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SALE, (continued). 
debt was due might, by consent, change the relation under the stipula- 
tion and thus cut off the equities. 
Union Bank of Louisiana v. Bowman, 195. 

. The delivery which is essential to vest a complete title in the transfer- 
ree, as regards third persons, of a debt not evidenced by a negotiable 
instrument, is effected by giving notice to the debtor, of the transfer 
having taken place. C. C. 2613. The knowledge, which it is shown 
the judgment debtor’s attorney of record had of the transfer, does not 
answer the requisite of the law in this respect. 

Adams v. Henning, 225. 

. Where the quantity of land is not expressed in the title, it may be estab- 
lished by proof of the possession which the party has had under it. C. 
C. 845. Purl v. Miles, 270. 

. Parol evidence is admissible to establish the boundaries and limits assign- 
ed by the plaintiff himself, who was the vendor of both tracts. C. C 
840. Ibid. 

. Plaintiffs sold certain bales of cotton to defendant, upon which P. & C. 
made advances, received the bills of lading and warehouse receipt, and 
took possession of the cotton. Defendant did not pay for the cotton, 
and plaintiff sequestered the cotton, claiming vendor's privilege. P. & 
C. bonded the cotton. Subsequently other creditors of defendant sued 
out attachments. P. & C. shipped tho cotton to Liverpool. After 
reimbursing themselves, there was a balance in the hands of P. & C. 
By the Court: This balance Phren, Clegg & Co. hold for defendant or 


for any of his creditors to whom the court may adjudge it. Their pos- 
session is not a possession adverse to that of the plaintiff’s vendee. The 
proceeds of the goods represent the goods, at least for the surplus due 
defendant in account current. Nelson v. Simpson, 311. 

. If-the vendee sell the goods before he has paid for them, the money due 


by the second vendee will represent the goods, and the first vendor’s 
privilege will attach thereon. Ibid. 


. Simulated sale set aside. Attempt by fraudulent vendor to screen his 
property from his creditors, will avail no person who is party to the 
fraud. Rousseau v. ITwm, 825. 

. A. furnished and occupied a room in the house in which B. the lessee, re- 
sided. A. sold his furniture to B., who did not remove it from the house. 
Held: The delivery was, in contemplation of law, complete, notwith- 
standing the furniture remained in the same house. 


Taylor v. Freret, 487. 
. The reference to a plan in an act of sale makes the plan as much a part 
of the act as if appended to it. Buisson v. McNeil, 445. 


. A purchaser of property subject to a lease, is entirely unaffected by the 
contract of lease, unless it has been reduced to writing. 
Brown v. Martin, 504. 
. In actions of bornage, a dividing line long established between the par- 
ties, and referred to in the proces verbal of sale of the plantation to the 
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SALE, (continued). 
plaintiff, will be taken as the true one, in preference to running a new 
line more in accordance with the calls and distances, and which gives 
to plaintiff a larger boundary. Lemoin v. Moncla, 515. 


19. A transfer of cotton on the black book of the cotton press, is a symboli- 
cal delivery. Hamilton x. Campbell, 531. 


19. The rights of a vendee are not affected by a notification of an adverse claim, 
after the sale is completed, and he has paid his money and issued his 
note. Syer v. Bundy, 540. 


See Evipence—Robert v. Boulat, 29. 
Gayoso v. Delaroderie, 278. 

See Estopret—<State v. Orleans Navigation Company, 40. 
Bank of Louisiana v. Ford, 299. 
Armorer v. Case, 242. 

See Potice Juny—WMichel v. Police Jury of Terrebone, 67. 

See Counter Lerren—Slark v. Broom, 69. 

See Communrry—Augusta Insurance Co. v. Packwood, 74. 

See Sroppace in Transiru—Marshall v. Fall, 92. 

See Jupicrat Sate—D’ Arensbourg v. Chauvin, 98. 

See Hussanp anp Wire—Lebeau v. Jewell, 168. 

See Repsisitios— Buhler v. McHation, 192. 

See Warranty—Dufief v. Boykin, 295. 

See Usuny—Mills v. Crocker, 834. 

See Payment (Lururation or)—Smith v. Nettles, 455. 


SALE, JUDICIAL. 
1, Lesion is no ground for the rescission of a judicial sale. 
D Arensbourg v. Chauvin, 98. 
2. The irregularities of a judicial sale are cured by monition. Ibid. 
8. Property seized in execution shall not be adjudged at the first crying, if 
the price offered does not reach two-thirds of the appraisement. C. P. 
680. Steel v. Smith, 171. 
4. Judgment was rendered in favor of plaintiff against defendant in the State 
of Mississippi. Under a statute of that State, the clerk of the court 
which rendered the judgment, seized and sold it for the payment of his 
costs. The defendant purchased it. Held: That it is competent for 
the Supreme Court to examine the regularity of the proceedings under 
which the judgment was sold. The sale was void: 
Shelden v. Miller, 187. 


5. 1st. Because the description of the suit in the execution issued by the 
clerk, did not describe correctly the judgment which was to be sold. 
Ibid. 


6. 2d. Because the record does not show that the defendant paid the amount 
of his bid for the judgment. Ibid. 

7. 8d. Because the Sheriff made no assignment of the judgment to the de- 
fendant, as required by the statute. Ibid. 

8. In proceedings for partition, experts were appointed, who reported that 
the property could not be conveniently divided in kind, whereupon the 
court ordered a sale at public auction. The husband, who represented 
his wife in the partition, assisted in fixing the terms of sale, and also at 
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_ SALE, JUDICIAL, (continued). 
the sale itself. The proceedings were held to be regular, and the con- 
duct of the husband regarded as an execution of the judgment on be- 
half of the wife, under Art. 612 ©. P. Gilmore v. Gilmore, 197. 

. The absolute prohibition to sell under the price of estimation only exists 
in the case of minors. Ibid. 
. The nullity resulting from a judicial sale on which the price bid does not 
exceed the prior conventional mortgages is relative only. 
Whitehead v. Wiley, 214. 


. Article 684 of the Code of Practice declares, that if the price bid at the 
Sheriff’s sale does not exceed the amount of mortgages having a pre- 
ference over the seizing creditor, “ the adjudication shall be null.” This 
is a prohibitory law, and whatever is done in contravention of a prohibi- 
tory law is void, although the nullity be not formally pronounced by the 
law itself. Buchanan, J., dissenting. Ibid. 

. A purchaser in good faith, to whom property has been adjudicated, for a 
price less than the mortgages, having a preference over the seizing cre- 
ditor, cannot be compelled to give up the property without being re- 
funded the price which he has really paid. Buchanan, J., dissenting. 

Ibid. 
Property sold under a twelve months’ bond may be adjudicated for what- 
ever it will bring, but if there are anterior special mortgages, such mort- 
gages form an essential part of the price and there can be no adjudica- 
tion unless the amount bid is sufficient to discharge such anterior mort- 
gages; but an adjudication for less than the prior special mortgages is 
a relative nullity and one who was neither the owner of the property 
nor had any real right in it, must show fraud, and injury to him result- 
ing from such fraud to entitle him to annul it. 
Whitehead v. Cramer, 216. 

. The notice and advertisements of the sale of property for the payment of 
the expenses of making a levee, under the summary proceedings of 1837, 
must contain the owners names, when they can be ascertained. 

Jeaunin v. Millaudon, 223. 


. A purchaser at a probate sale, cannot be compelled to take property and 
pay the price, where he can show that the title to the property is not 
good, Succession of White, 232. 





. A purchaser cannot acquire title to property pending an action to subject 
the property to the claim of another. Cantereau v. Lacaze, 257. 


. A purchase made at a Sheriff's sale by one whose unauthorized conduct 
was calculated to defeat the rights which the plaintiff was seeking, by 
legal means, to enforce on the property of his debtor, will be set gside. 

Wood v. Hennen, 264. 

. To establish a title under a sale by virtue of a writ of #7. fa., no other 
part of the record need be produced, it being for the party questioning 
the validity of such sales, to prove by other parts of the record, the ir- 
regularities on which he relies to destroy the presumption of omnia rite 
acta. Purl vy. Miles, 270. 


















SALE, JUDICIAL, (continued). i 
19. Seizure and sale of a promissory note—pending suit on the same, notice 
. of seizure was given to the attorney at law of defendants. Held: In- 

sufficient and sale invalid. The noticerequired to be given by the 654th 
Article of the Code of Practice, to the defendant in execution, must be 
given to the debtor, or his authorized agent, or perhaps, in case of the 
absence of the debtor, who is unrepresented, to an attorney guod hoe 
negotium, appointed by the court. Ball v. Crockett, 293. 


20. Such a description of property in a Sheriff’s deed, as “square No. 19, sit- 
uated in Bloomingdale,” is insufficient. Syer v. Bundy, 540. 
21. Where title is set up under a Sheriff’s sale for taxes, it is essential to 
show an assessment according to law. Ibid. 
22. A purchaser at a judicial sale, who, before paying the price or entering 
into possession of the thing purchased, discovers illegalities in the pro- 
ceedings which have led to the sale, calculated to throw a cloud 
upon his title, may refuse to execute the purchase. But the burthen of 
proving the illegalities will be upon him. 
Succession of Gassen v. Palfrey, 560. 
28. When third persons seek to annul a judicial sale, it is essential for them - 
to show that they have been injured by the sale; otherwise they have 
no right’ to interfere with it. Rightor vy. Slidell, 602. 
See Priviteces ann Liens—Succession of Gauldin, 205. 
See Insuncrion—Morgan v. McMicken, 208. 
See Estorrer—Kellog v. McMullen, 22. 
See Partvers anp Partnerseip—Oppenheim v. Loovis, 261. 


See Seizure anp Sate-—Tujfts v. Beard, 310. 
See Lynch y. Leckie, 506. 


SEIZURE AND SEIZURE AND SALE. 


1. An order of seizure and sale cannot be granted without evidence of the 
assignment of the note, or mortgage—both of which, to justify proceed- 
ings via executiva, should be made to appear by authentic act. The 


Judge can take cognizance of no matter resting en pais. 
Tufts v. Beard, 310. 


2. The proper mode of seizing a debt existing in the form of a judgment, is 
a notification of seizure by the Sheriff to the judgment debtor. 
Rightor v. Slidell, 602. 


See Action—Degobry v. Curmena, 180. 
See Surnirr—Mithof v. Dewees, 550. 


SEQUESTRATION. 
1. The affidavit for sequestration was in 5 is words: “He, said affiant, fears 
that the defendant, Auguste St. Dizier, will conceal, part with, or dis- 
qe of the flatboat and lumber, claimed in the within petition, during 


he pendency of this suit.” Held to be sufficient. 
Wells v. St. Dizier, 119. 


2. A prospective insolvency affords no ground for proceeding by injunction and 
sequestration against a debtor. Barriere v. Feste, 535. 

3. The remedy of sequestration being a rigorous one, cannot be extended by 

implication to cases not contemplated by the law maker. Tbid. 
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1. The founders of the town of Carrollton, when they caused the original 


plan of the McCarty plantation to be made—dividing it into squares or 
portions of land, numbered and bounded by streets and avenues—and 
offered it at auction to the public, clearly intended to give it the charac- 
ter and destination of suburban property, and no one holding squares 
and pieces of ground described in his title with reference to this plan, 
which has been the subject of legislative recognition, can consistently 
with his own title, the manifest intention of his authors, and the rights 
of other citizens who have bought oa the faith of the same declared in- 
tention and appropriation, dispute the public character of the portion of 
the land so reserved for streets and avenues, when:ver the corporation 
of Carrollton shall consider the proper time has arrived for having them 
opened. The plaintiff must be considered as having bought his proper- 
ty with reference to this ultimate exercise of power. 
Burthe v. Blake, 244. 


2. The plaintiff sued the defendants as joint proprietors of an adjoining lot, 


for one-half the cost of a party wall. Held: Where the defendants 
purchased the lot after the wall had been reconstructed and paid for by 
plaintiffs, and their vendor testified that he made no arrangement either 
with his vendor, or with the defendants about the payment of the party 
wall, and there was no evidence before the court that the defendants had 
subsequently wsed the party wall thus reconstructed, there should 
be a judgment as of nonsuit. By the Court—It is unnecessary now to 
decide whether a privilege would arise upon the adjoining proprietors 
using a party wall reconstructed before he acquired the adjoining es- 
tate ; or whether, if his vendor had used the reconstructed wall before 
selling, there would be a privilege following the property sold into the 
hands of such vendee. Davis v. Marshall, 480. 
See Evipence—Duncan v. Labowiase, 49. 


SHERIFF. 
1. A sheriff sold property under a fi. fa; H. purchased it, and, alleging that 


he was owner of the judgment, the sheriff credited the writ with the 
amount of it, and made him a deed. The assignment of the judgment 
had not been made of record, and no order of subrogation had been en- 
tered, and eventually it was adjudged to be invalid. Plaintiffs’ attorney, 
before the sale, warned the sheriff if H. should bid off the property, not 
to enter a credit on the writ, but to exact the money. Held: That the 
conduct of the sheriff in the premises, was a breach of his official duty, 
for which both himself and sureties were liable. Mullen v. Scott, 173. 


2. Where the plaintiff in execution instructs the sheriff to make a seizure, 


which renders it necessary for the sheriff to retain the writ beyond the 
return day, in order to affect the sale, he will not be liable for his failure 
to return it on the return day. Lynch v. Leckie, 506. 


3. In an action against a sheriff, by the plaintiff in execution, for releasing a 





seizure, the sheriff cannot plead the illegality of the seizure in justifica- 
tion of the release, for it was his duty to make a legal seizure. But the 
subsequent conduct of the plaintiff may amount to a ratification of the 
release and thereby relieve the sheriff from liability. Ibid. 

85 
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SHERIFF, (continued). 
4. Before releasing a seizure which he has already made, and nenea a 
surrender of property pointed out by the defendant in execution, it is 
the duty of the sheriff to use due diligence to ascertain whether the pro. 
perty offered to him is in such a condition as to afford a reasonable pros- 
pect of its being made available to satisfy the writ in his hands. 

Ibid. 
5. A sheriff who releases a seizure made under one writ, and gives an illegal 
and unjust preference in favor of another, and a subsequent writ, will 

be liable to the plaintiff in the first execution. Ibid. 


6. A judgment requiring a sheriff to make a deed in conformity to his adju- 
. dication, rendered on a rule taken against the sheriff for that purpose, 
and not appealed from within the time allowed by law, is final and irre- 
vocable, and a deed made in obedience to the order, will prevail against 
: a seizure of the property made previous to its execution. 
Mithoff v. Dewees, 550. 

















See Surery—Mullen v. Scott, 173. 
See Garnisument.— Woodworth v. Lemmerman, 524. 


SHIPS AND SHIPPING. 


1. Steamers are more easily managed than sailing vessels, therefore it is the 
duty of the masters of the former to adopt such precautions as to avoid 
collision with the latter; and where a collision occurs, unless it be shown, 
on behalf of the steamer, that the accident was unavoidable, with due 
precautionary measures on its part, the loss will fall on its owners. 

Bestoso v. U. S. M. Steamship Co., 268. 


See Counter Letrer—Slark v. Brown, 69. 
See Sroprace 1s Traansiru—Marshall v. Fall, 92. 




















SLANDER. 
1. The interchange of opprobrious epithets, and mutual vituperation and 
abuse, will justify a Judge in approving a verdict for the defendant, al- 
though the slanderous words were proved; and a verdict rendered in 


such a case will not be disturbed by the Supreme Court. 
Fulda v. Caldwell, 358. 














SLAVE. 


1, A slave may acquire a prescriptive title to his liberty under Article 3510 
of the Civil Code. Eulalie and her Children v. Long & Mabry, 9. 


2. Slaves set free by will are not entitled to freedom until after a compliance 
with the formalities prescribed by law for the emancipation of slaves. 
Until these formalities are complied with, they remain slaves, and the 
heirs, and not the executor, have a right to the possession of them and 
to their services and labor. This possession does not preclude the exec- 
utor from taking the necessary steps for their emancipation. 

Bird y. Vail, 176. 








STEAMBOATS. 


fee Suirs Ann Supping. 
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STRAYS. 

1. A Parish Ordinance of Iberville authorizes every inhabitant, proprietor of 

land in the parish, to arrest all wild and mischievous animals, and re- 

quires the owner to give one dollar for the prize. Held: That remuner- 

ation can be recovered only on proof that the animals were wild and 
mischievous. Imbeauz vy. Severt, 124. 


2. A stray is an animal found in an unusual place for such an animal, or an 
animal that has roved for some time in a certain place, whose owner is 
unknown. Ibid. 


8. A person who takes up a stray has no right to retain possession of it until 
the damages and charges are paid ; for these he has a direct action. 
Ibid. 


STOPPAGE IN TRANSITU. 


1. The transitus of goods is not at an end when they are in the hands of an 
agent for transmission to the vendee, and on the insolvency of the vendee, 
the vendor may retake them, although they may have been attached by- 
a creditor of the vendee. Marshall v. Fali, 92. 


SUBROGATION. 


1. The legal subrogation extends to every case where a person pays a debt 
which he has an interest in discharging. And if the debt discharged be 
by judgment, the court may subrogate such person to the plaintiff's 
judgment with the right of execution. Duchamp v. Dantilly, 247. 


SURETY. 


1. A sheriff, who illegally credits the writ with the amount bid, when in fact 
no money was paid to him, is liable to the plaintiff in execution; but 
where there is a special mortgage on the property, outstanding at the 
time, he will only be liable for the amount bid, less the amount of the 
special mortgage. Mullen v. Scott, 173. 


2. A judgment against a sheriff is not res judicata against his sureties, nor 
does it conclude them as to the amount of the sheriff’s liability for which 
they are to respond. Ibid. 

8. The contract of suretyship is not to be extended to any other subject, to 
any other person, or to any other period of time, than is expressed or 
necessarily implied in it. 

MeIntosh vy. Merchants’ & Planters’ Ins. Co., 403. 

4. A steamer was sequestered, and released on bond. In an action against 
the sureties on the bond, they pleaded that the steamer had been, sub- 
sequent to the sequestration, seized and sold by another creditor, and 
the proceeds, to the knowledge of plaintiff, paid into court and distribu- 
ted among the creditors. By the Court: The creditor was not bound 
to resort to the fund in question, and thereby involve himself in a litiga- 
tion with third persons, which, for aught that appears to the contrary, 
might have been fruitless, and which resort he was not requested by the 
sureties to use. Gordon v. Diggs, 422. 

5. P. & L. having obtained an order dissolving an injunctlon which had 
issued in favor of Mrs. Cobb, she took a suspensive appeal, which the 

Supreme Court dismissed, but when the case came up on its merits, it 








SURETY, (continued). 





SUCCESSION. 
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affirmed the*decree dissolving the injunction. P. & L. sued the sureties 
on the appeal bond of Mrs. (0bd, for damages resulting from the injunc- 
tion which she had obtained. Held: The sureties were not liable—their 
obligation being only to satisfy the judgment in the case appealed, and 
not one which might afterwards be obtained in another suit in the shape 
of damages occasioned by an injunction. Parham vy. Cobb, 423. 


See Susrirr—Meudlen v. Scott, 173. 
Sée Partners axp Partnersarp—Stewart v. Caldwell, 419. 


1. An heir who has taken the benefit of the Bankrupt Act is ‘not thereby dis- 
charged from his obligation to collate the advances received by him. 
Succession of Cucullu, 96. 
2. The claim for the erection of a tomb over a deceased husband must be 


borne by his estate and not by the community. 
Succession of Ira Smith, 107. 


8. An administrator should be held to proof of due diligence in the collec- 
tion of the active debts of the succession. He cannot be relieved of re- 
sponsibility by showing that he offered them for sale at public auction in 
a lump, and could not get a bid. Whittikam v. Swain, 122. 


4. In contestations concerning the administration of successions, the Code 
gives the preference to creditors over those who are not. Art. 1039, 


1114. Succession of Petit, 207. 
5. A special agent or attorney in fact of a creditor is not entitled to a prefer- 
ence over strangers. I bid. 


6. The State Treasurer, through an attorney at law, took a rule upon the 
curator to file his account, opposed it on the ground that the curator 
never deposited the funds received by him, in bank, as required by the 
Act of 1837, prayed twenty per cent. damages for his failure to do so, 
and, representing that no heirs had presented themselves, claimed the 
succession as belonging to the State. Held: That the proceeding of the 
State Treasurer was not warranted by law; that the 26th section of an 
Act entitled “an Act relative to the revenue of the State,” approved 
March 10th, 1845, was not applicable to a case like the present, but had 
in contemplation the collection of the tax of ten per cent. on interest in 
successions falling to certain non-residents. 

Suecession of D’ Aquin, 400. 


7. Where the succession is not accepted purely and simply by the heirs, its 
liability to them cannot be adjudged without its being legally represent- 
ed in the suit. If accepted purely and simply, such liability to the heirs 
would be extinguished by confusion. Succession of Whitten, 417. 


8. Defendant sold property belonging to the succession of his brother, and 
-there had been no probate proceedings, nor judicial order of sale—Held : 
That this,was an interferance with, and appropriation of the estate by 
defendant, sufficient to charge him as heir of his brother, under Art. 
993 of the Civil Code. Todd y. Place, 516, 
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SUCCESSION, (continued). 
9. A vacant succession, administered by a curator, is liable on a bail bond 
subscribed by the deceased intestate, as sutety for the appearance of a 
party under indictment, though not forfeited until after his death. 
State v. Gallagher, 589. 
See Execurors anp ApmmusTeaTors—Lanjear v. Ritchie, 96. 


Scott v. Key, 218. 
Bass v. Chambliss, 376. 
Succession of Bawm, 412. 
See Minors— Succession of Ira Smith, 107. 
See Acrion— Ibid. 


Gillian v. Cow, 500, 
See Taxes axnp Taxation—State v. Poydras’ Heirs, 165. 
See Partrrion—Gilmore v. Menard, 212. 
See Witts anp Testaments—Succession of Boone, 253. 


SUPREME COURT. 








1, It is an extremely delicate matter for the Supreme Court to interfere with 
the discretionary powers of the inferior tribunals. 
State v. the Judge of the Sixth District, 14. 


2. The Supreme Court has jurisdiction, in criminal cases of questions of law 
alone. State v. Muldoon, 24. 


3. The power to appoint a liquidating commissioner of the Orleans Navigation 
Co. was given by the Legislature to the Court in which the suit for for- 
feiture of its charter was instituted ; the power to fill a vacancy in the 
office is necessarily implied in the general power to appoint. The con- 
stitutional power of the Supreme Court being merely appellate, except 
in certain specified cases, it is disqualified to make the appointment in 
question even if the Statute were silent. 

State v. Orleans Navigation Co., 40. 


4. The bill of exceptions stated that there was no direct proof who fired the 
pistol, or who killed the deceased. Held: This submits a question of 
fact, as a motion for the reversal of a verdict and judgment in a criminal 
case, &c., and it is not within the cognizance of the Supreme Court. 

State v. D’ Angelo, 46. 

5. The Constitution gives to the Supreme Court jurisdiction in all cases in 
which the constitutionality or legality of any tax shall be in contestation 
—but the court has no jurisdiction as to the mode of procedure, provided 
by law for the collection of taxes, except where the amount exceeds 
three hundred dollars. Albert v. Brewer, 64. 


5. No appeal can be taken to the Supreme Court in a criminal case, until the 
punishment shall have attached, or shall have been incurred, by sen- 
tence of a court. State v. Thomas May, 69. 

6. In an action by an endorsee against the maker of a promissory note a 
judgment by default was confirmed without proof of the signature of the 
maker, and the endorser who was payee. Held: That the proper judg- 
ment is one remanding the cause for further proceedings and not one of 
non-suit. Brown v. Thomas, 95. 

7. The accused elected to be tried by the court rather than by a jury, on a 
charge of selling liquor to a slave. On the trial the prosecution proved 

that the slave entered the store of the accused, which was shut behind 
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SUPREME COURT, (continued). i ATURE 


him; that it was afterwards opened, when the slave came out with a jug 
of whiskey in his hand. The accused excepted to the introduction of 
the evidence. Held: That by electing to be tried by the court, the ac- 
cused had placed it out of his power to present this question to the Su- 
preme Court; it could have been presented if the trial had been by jury, 
by asking instructions of the court; the question might then have been 
brought up by exception, but for anything that appeared direct proof of 
the sale of the whiskey by the accused, migut have been made. 
State v. Porte, 105, 


8. The court will not, where it can be avoided, declare an act of a sister State 
unconstitutional. Shelden v. Miller, 187. 


9. Though the Supreme Court, with the view of relieving litigants from 
trouble and expense, has sanctioned the practice of omitting in the trans- 
cript of appeal such records as are already on file, and is willing, with 
consent of parties, to consult them, it will, in no instance, do so, unless 
the .record shall have been introduced at the trial in the court of the 
first instance. Bouguille v. Dede, 292. 

10.. The circumstance that a Judge of the Supreme Court tried a case as Dis- 
trict. Judge, affords no grounds to object to his trying the same case 
in his capacity as appellate Judge. Edwards v. His. Wife, 821. 
11, When a judgment has been rendered by the Supreme Court, it is too late 
to plead in the interval between the day on which it was rendered, and 
that on which it becomes final, prescription under Art. 902 C.-P. 
Stark v. Burk, 844. 
12. "The Supreme Court will not grant a writ of certiorari, when the amount 
in dispute is below its jurisdiction. 
State v. Judge of the Sixth Judicial District, 522. 

13. The Supreme Court derives its jurisdiction from the Constitution, which 

. declares it to be appellate, and it can exercise no control over the proceed- 
ings of inferior tribunals in causes in which no appeal would lie to it, 
and can only interpose its authority when necessary for the maintenance 
or in furtherance of its appellate jurisdiction. Ibid. 

See Manpamvs. 


See Apreat—Haggenberger v. Wild, 8. 
State v. Muldoon, 24. 
State v. Pratt, 157. 
See Practice, Cope or—State v. Judge of the Siath Dist. Court of N. Orleans, 14. 
See Cosrs—Gamble v. McClintock, 160. 
See Sate Jupic1at—Shelden v. Miller, 187. 


See Taxes anp Taxation— Mayor of Beyou Sara v. Tooraen, 206. 
See Atrorney—State v. Redmond, 319. 


TAXES AND TAXATION. 


1, The Statute of 1848 imposing a tax on the keepers of coffee houses is 
not illegal, nor was it repealed by the 78th section of the Statute of 
March, 1850, entitled “‘an Act to provide for the assessment and collec- 
tion of taxes in this State.” Albert v. Brewer, 64. 

2. The law imposes a tax of ten per cent. in favor of the State, not only on 
property falling to alien heirs who are non-residents, but also on pro- 

»-->perty falling to citizens of Louisiana, residing abroad. “Successions fall- 
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ing to non-resident heirs, who are citizens of any other State or territory 


of the United States, than the State of Louisiana, are alone exempted 
from this tax. State v. Heirs of Poydras, 165. 


8. The 7th Section of the Act of the Legislature of the 18th March, 1850, in- 
corporating the town of Bayou Sara, authorizes the imposition of one tax 
upon a store in which goods are retailed, and not as many distinct taxes 
as there are distinct kinds of goods retailed in the store. 

Mayor of Bayou Sara v. Tooraen, 206. 


4. The summary mode of proceeding against delinquent tax payers by adver- 
tisement in lieu of citation as provided by the Act of 1852, No. 11, Sec. 
85, applies only to the collection of taxes assessed subsequent to the Act. 

Botte v. City of New Orleans, 233. 

5. The police jury of the parish of Tensas, had authority under the Statute 
of 1852, entitled “‘an Act to amend an Act relative to the building of 
the levees in the parish of Tensas, &c., &c., to pass an ordinance impos- 
ing an annual tax, ad valorem, upon all the taxable lands in the parish 
of Tensas, for building and repairing levees on the Mississippi river in 
that parish. Slidell, C. J., Campbell, J., and Ogden, J., concurring. 

Mason v. Police Jury of Tensas, 368. 

6. “Taxable lands” comprise buildings on lands, so as to authorize the build- 
ings to be estimated in making an assessment for taxation; for, in legal 
contemplation, buildings are a part of the land. Svidell, C. J., Camp- 
bell, J., and Ogden, J.. concurring. Ibid. 


7. The mere fact of an assessor copying his assessment roll from the State 
assessment, (there being no application for correction to the proper offi- 
cers within the legal delay, and it being admitted that the estimation was 
fair,) does not make the assessment inoperative. Slidell, C. J.. Camp- 
bell, J. and Ogden, J. concurring. Ibid. 


8. The general authority of the police jury to assess and collect an ad talo- 
rem tax upon all taxable lands in the parish, is controlled by the subse- 
quent part of the law which is directory to the assessor, and requires 
him to describe the lands comprised in his roll by the owner’s name, and 
the number of acres owned by cach. This direction can only apply to 
tracts of land, other than town lots, unless those lots are of a size suffi- 
cient to be described in acres. Buchanan, J. dissenting. Ibid. 


9. Laws which give to municipal or other corporations the right of taxation, 
are, pro tanto, a delegation of sovereign power, and should be construed 
with strictness. Buchanan, J., dissenting. Ibid. 


10. The law requires the assessor of the levee tax to make the assessment 
himself, and to make that assessment by copying from the State assess- 
ment roll is illegal. Voorhies, J., dissenting. Ibid. 

11. The Merchants’ and Planters’ Insurance Company, (established under the 
provisions of the Act of 1848, for the organization of corporations in this 
State,) having become insolvent, was by judgment of court, put into 
liquidation under a receiver. Among its assets were a number of notes 
drawn by sundry persons; the following is the purport of one of them: 
“Twelve months after date, (or sooner if required to meet assessments 
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made by the company,) I promise to pay to the Merchants’ and Planters’ 
Insurance Company, or order, five hundred dollars for value received.” 
The receiver brought suit on these notes. Held: 

1st. The unmatured notes stood as security for the performance of any 
contract which it was lawful for the company to make, and which had 
been made previous to the expiration of one year from the date of the . 
note. McIntosh v. Merchants’ & Planters’ Insurance Company, 408. 


2d. Although the charter says that the notes are to be given for the 
security of those who shall insure previous to the formation of the per- 
manent fund-—yet where it is also stated the notes are only to be held 
for a year, and the notes themselves are payable in a year, they must be 
considered as guarantee notes, liable for debts created before the forma- 
tion of a permanent fund, and before the maturity of the notes, but not 
after their maturity. 1 bid. 
14. 8d. For the expenses of the liquidation, all the guarantee notes are liable 
pro vata. After charging these expenses, pro rata, upon all the solvent 
notes, the residue of the moneys collected upon them respectively, should 
be treated as distinct funds, applicable by a proper classification to the 
particular class of claims for which the particular note, according to its 
date and the date of its maturity, is held responsible. If any of the ma- 
kers are insolvent, that should not release the solvent makers from lia- 
bility to the full amount of their notes. Premiums should not be credit- 
ed on any note, nor any thing but actual cash payment made in fulfil- 
ment of the promise contained in the note. A maker who has a lawful 


claim against the company, should not be allowed to offset it, but only to 
participate in the dividend upon claims of its class as any other creditor. 
Ibid. 


15. The State claimed taxes. The tax on capital was disallowed; the tax on 
insurance companies was allowed, but without privilege. Lf vid. 


16. One clause of a charter should not be construed in so large a sense as to 
silence other clauses where, without violence to the language, a construc- 
tion can be given which will make all harmonize. Ibid. 


17. An agreement on the part of the makers of the notes to continue their lia- 
bility for a longer period than one year from the dates of the notes, must 
be inferred from the fact, that the notes were found among the papers of 
the company, when put in liquidation. Buchanan, J., dissenting. 

Ibid. . 

18. From the terms of the charter, the notes constituted the assets—the capi- 
tal of the company—“ for the security of those who should insure pre- 
vious to the formation of the permanent fund ;” and the capital could not 
be withdrawn previous to the happening of that contingency—the form- 
ation of that fund.  Voorhies, J., dissenting. Ibid. 

19. By the Act of 1850, all property belonging to charitable institutions is ex- 
empt from taxation. New Orleans v. The Poydras Asylum, 584. 


See Successiox—Succession of D’ Aquin, 400. 

See Coxsritution anp ConstirotionaL Law— Municipality No. Two v. White, 446. 
Lynch v. Alewandria, 498. 
Cummings v. Po. Jury of Rapides, 508. 
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TUTORS AND TUTORSHIP. 

1. The court cannot give judgment, discharging the obligors of a tutor’s 
bond before the ward attains the age of majority. This point was ruled 
in Stafford v. Villain, 10th La. Rep. 329, and it is not inconsistent with 
the provisions of Article 615 of the Code of Practice. 

Kellar v. Ridgeley, 43. 


. Article 356 of the Civil Code creates a prescription of four years commenc- 
ing from the day of the majority, for the action of the minor against his 
tutor, respecting the acts of his tutorship. Ibid. 


. Where matters of mal-administration are urged by way of opposition to an 
* account, it is premature to institute a direct action on the same matters 
before the decision of the opposition. Ibid. 


. A tutor who permits a debt due to his ward to become prescribed is per- 
sonally bound for it Whittikam v. Swain, 122. 

. A tutor who pays a debt from which his ward has been relieved by pre- 
scription, is liable to the ward for the amount so paid. Ibid. 


. The fee of counsel for filing the account of the tutor, is an expense charge- 
able to the minor, under Art. 352, C. C. Ibid. 

. A tutor is only bound to act with reasonable diligence and with good faith 
in prosecuting suits for his minor. And where he employs counsel, he 
will not be bound, although, if it had been more skilifully prepared, an 
opposition, in which the minor was interested, would have resulted more 
favorably to his interest. Tegart v. McCaleb, 259. 


. It is not a sufficient reason for imposing upon the tutor expenses which 
appear to have been incurred by him in good faith, under advice of 
counsel, that they did not result to the benefit of the minor. bid, 


. The widow having contracted a second marriage, without being continued 
in the tutorship by a family meeting, the tutorship is forfeited and she 
cannot be re-instated as natural tutrix, but must give bond as dative 
tutrix. Succession of Puck, 306. 


10. The grandfather is called to the tutorship of his grand children, upon the 
death of their parents, in preference to all other persons, unless the sur- 
viving parent shall, by will, have appointed a tutor; the causes of incg- 
pacity. for, and exclusion from tutorship, are specifically enumerated in 
Article 322, 323, of the Civil Code, and to say that the grandfather can 
not be appointed unless a resident, would be to extend the cause of inca- 
pacity for and ex¢lusion from tutorship, by implication beyond those 
Articles, which cannot be done. Dobb v. Massey, 354. 

11, Where the parents died without appointing by will, a tutor to their chil- 
dren, and the grandfather made due application for the tutorship, gave 
bond and took the oath prescribed by law, and formally declared his in- 
tention of continuing his residence in New Orleans, where it was stated 
he then resided, although he was but a short time previous a non-resi- 
dent. Held: That the District Judge erred in refusing to grant him 
letters of tutorship. Ibid. 
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12. A mother ‘ho contracts another marriage without causing a family 
meeting to be convoked previous to its celebration, to deliberate upon 
continuing her in the tutorship of children by a former marriage, may 
be deprived of the tutorship. Boyer v. Tassin, 491. 

18. An oath is required to be taken by every tutor of minors. C. C., 328. 
‘14, A grandfather applied for the tutorship of his grandchildren, on the grounds 
that their mother had contracted a second marriage, without having 
convoked a family meeting to deliberate on continuing her in the tutor- 
ship, and because she had not taken the oath required by law. The 
wife insisted that she was not bound to the observance of these rules, 
because she was a white woman and her first marriage had been to a 
colored man. Held: That the marriage for this cause could only have 
been impeached under Art. 115, C. C., by direct action; that having 
failed to impeach it during marriage, it was too late for her to institute 
such an action, and that she could not be allowed to plead it as a defence 
to the proceedings for tutorship. Oa a rehearing—Held: That the 
court could not appoint the grandfather to the tutorship, the mother be- 
ing alive, without the recommendation of a family meeting. Ibid. 
15. A tutor is entitled to commissions on the net and not the gross amount of 
the proceeds of sales of crops made on the minors’ plantation, under Art. 
C. C. 842. Succession of Hargrove, 505. 
16. The vacancy of the office of tutor, by death or amotion, does not vacate 
that of under-tutor; on the contrary, it is the duty of the under-tutor in 
such cases, to cause another tutor to be appointed. OC. C. 308. 
Succession of Gassen v. Palfrey, 560. 


“a7. Where there are several minors interested in a petition, there should be a 
tutor appointed to each. C. C. 1291. Ibid. 


USURY. 


1. A sale of property, for a fixed price, based on a calculation of interest 
greater than that allowed by law, where there is no fraud or error, will 
not be regarded as in violation of the usury law. 

Mills v. Crocker, 334. 


USAGE. 


1. By the usage of the cotton presses in New Orleans, the destination of a 
lot of cotton transferred on its black book, cannot be changed without 
the consent of the transferree. Hamilton v. Campbell, 531. 


WARRANTOR AND WARRANTY. 


1. Plaintiff in a petitory action cannot recover rents from a warrantor whom 
the defendant has called in to defend the suit. 


Steel v. Smith, 171. 


2. Sale of land from F. to B. in which it was stipulated thet “this sale is 
made under the express stipulation and condition that the said F. shall 
not be bound by the vendor’s warranty of title; and that he does not 
guarantee said purchaser against the existence of any defects of title; or 
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incumbrances whatever, but such as may have his own acts ; 
but the said J. F. nevertheless agrees, in cagg the purchaser should be 
evicted, to return him the principal of the consi , but nothing 
more.” The purchaser alleged disturbance but not evi and it was 
urged by the plaintiffs that there was no warrant against any thing but 
autual eviction. By the Court : We understand the restrictive words 
in the clause of non-warranty to be “but nothing more,” and that they 
have relation to claims which the vendee might have beyond the restitu- 
tion of the price, e. g. the fruits and revenues, the costs of suit, or other 
damages for which he might be liable. Agreements which parties make 
for themselves in derogation of Whe general law should be construed 
strictly. The agreement to refund in case of eviction added nothing to 
the legal objection, nor did the exclusion of warranty preclude the lega; 
consequences of the sale, except as specially provided for, and it is no 
less a legal consequence of the sale that the vendee may suspend the 
price in case of disturbance, than that the vendor shall refund it in 
ease of eviction. C. 0. 2481, 2535. - Dufief v. Boykin, 295. 


8. The only evidence of disturbance was the admission of parties that a suit 
was instituted by defendants against W. fora portion of the land. By 
the Court: We think that to avail themselves of this objection oppo- 
nents should have proved that W. claimed to hold under an adverse title 
having its origin before the sale from F. to B., or that his possession 
commenced before that time. That the warranty should have existence, 
it is necessary the adverse right shall have existed before the sale ; and 
if this right was before the sale an imperfect one, and afterwards per- 
fected by the negligence of the buyer, he has no claim for warranty. 
©. CO. 2478. Ibid. 


WILLS AND TESTAMENTS. 


1. A judicial admission by an universal legatee can in no manner whatever 
affect or impair any rights which may be acquired by legacy under a 
particular title. Simonds vy. Byrne, 93. 


2. Where a auncupative testament by public act does not mention that the 
three witnesses who signed it, reside in the parish where the will is exe- 
cuted, parol testimony cannot be given to supply the omission. 

Swift v. Swift,.117. 

8. Testatrix commenced the dictation of her will to one of the subscribing 
witnesses, and in the presence of the others, from a paper which she 
had caused to be written, and which she held in her hand; when being 
interrupted by a violent fit of coughing, and the testatrix being unable 
to proceed with the dictation, she handed the paper to the witness to 
whom she was dictating, requesting him to consider it as the expression 

er testamentary disposition, and to finish the copying of it on the 

of the house, adjoining to and communicating with the room 

where the testatrix was lying. While the witness was executing this 
request, by finishing the copy of the paper handed to him, the other 
witnesses were on the same gallery where he was writing, but not in 
communication with the writer. After the copy was made, it was ex- 








. and presented by her to the witness, with the 
ion by her that it contained her last will. By the Court: 
circumstances, we consider that this paper was written (in 
of the second paragraph of Article 1574) out of the presence 
the witnesses, with the exception of that portion which (as provided 
by the ‘first paragraph of the same article) was dictated by the testa- 
trix in their presence. Succession of Sarah Bubanks, 147. 
“4."Tt is not to go into an inquiry, at the time of probating a will, 
the testator was of sound and disposing mind and memory at 
‘the time of making it ~ Ibid. 
5. ‘The testimony of witnesses, the testator told them that the will was 
_ entirely written by him, is not sufficient proof of an olographic testa- 
ment, to authorize its probate. Ibid. 
ti pt admissible of olographic testaments, is the testimony of 
~\, Utwo.witnesses, that they recognize the hand writing, as having often 
geen testator write and sign, during his lifetime. C. C. 1648. 
ae Ibid. 
7. Although under Article 1584 of the Civil Code, women cannot be sub- 
scribing witnesses toa will, yet an olographic will may be established 
upon their testimony, if in other respects they are credible and compe- 
tent. Ibid. 
8. The direction of the testator in his will, that his property should be di- 
vided in kind among his forced heirs, that the portion going to his grand- 
son should be paid him by his co-heirs in ‘money, and that the property 
contained in his lot be transferred to them in proportion to the amount 
they contribute to its purchase, is not legally binding. 
Succession of Boone, 258. 
a In the construction of wills a rule of primary importance is that the in- 
@ - tention of the testator must be observed. ‘Armorer v. Case, 288. 
10, A logatee who voluntarily executes a will, will not be permitted to change 
_the interpretation which his execution of it indicates.” Ibid. 
11, Where » disposition in favor of a legatee is made in error, and results 
© from the testator’s ignorance of a material fact, and would, if carried 
{pl eth, teat bis mace. intent, it will not be enforced, _ 
ae ’ Ibid. 
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